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THE CONSTITUTION OF IRELAND: ITS ORIGINS 
AND DEVELOPMENT 


V. T. H. DeLtany* 


N a recent issue of this JourRNAL’ there appeared from the pen of Dr. 
Donaldson a detailed and lucid account of the constitutional settlement 
of the Irish question in 1920 which resulted in the creation of Northern Ire- 
land. Those who have read this most valuable commentary will recall that 
the statute bringing about that settlement, the Government of Ireland Act, 
1920,” was intended by its framers to embrace the whole island of Ireland. 
Two states were envisaged, “Northern Ireland” and “Southern Ireland,” 
though in the events that happened, “Southern Ireland” never had more 
than a purely formal existence. It was swept away in the political turmoil of 
the time and in its place was substituted an Irish Free State, having “the 
same constitutional status in the Community of Nations known as the 
British Empire as the Dominion of Canada, the Commonwealth of 
Australia, the Dominion of New Zealand, and the Union of South Africa,’”* 
being a distinct entity within that community and separate from the former 
United Kingdom of Great Britain and Ireland, later to be styled “The 
United Kingdom of Great Britain and Northern Ireland.’’* The relationship 
between this new political unit and the United Kingdom was defined as 
being that already existing between the Imperial Parliament and govern- 
ment and the Dominion of Canada;° and, indeed, it may be of some interest 
to note that it was on Canadian soil that the Irish Premier, Mr. Costello, 
first disclosed his government’s intention of seceding from the Common- 
wealth.® 

A great deal has been written on the so-called “Irish question”; and the 
Irish Free State, too, has had its commentators.’ The purpose of this article 
is to give some account of the constitutional arrangements now operating in 
that portion of the island of Ireland which departed from the United King- 


*M.A., LL.D. (Dublin) ; of Lincoln’s Inn and King’s Inns, Dublin; Barrister-at-Law; 


Lecturer in Law at the Queen’s University of Belfast ; sometime Scholar of Trinity College 
Dublin. 


1(1955) vol. XI, no. 1. 

210 & 11 Geo. V, c. 67 (U.K.). 

3Irish Free State (Agreement) Act, 1922, 12 & 13 Geo. V, c. 4, schedule, cl. 1 (U.K.). 
4Royal and Parliamentary Titles Act, 1927, 17 Geo. V, c. 4, s. 2(1) (U.K.). 

5Irish Free State (Agreement) Act, 1922, schedule, cl. 2. 

6(1948-9) 39 The Round Table 46. 


7The following works may usefully be consulted: B. O Briain, The Irish Constitution 
(Dublin, 1929); L. Kohn, The Constitution of the Irish Free State (London, 1932); 
N. Mansergh, The Irish Free State (London, 1934); J. G. S. MacNeill, Studies in the 
Constitution of the Irish Free State (Dublin, 1925); F. A. Pakenham, Peace by Ordeal 
(Cork, 1951); M. Rynne, Die Vélkerrechtliche Stellung Irlands (Munich, 1936) ; D. J. 
O'Sullivan, The Irish Free State and Its Senate (London, 1940); K. C. Wheare, The 
Statute of Westminster and Dominion Status (5th ed., London, 1953) ; V. Grogan, “Irish 
Constitutional Development” (1951), 40 Studies 385. 
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dom in 1922,° and to analyse the manner in which these arrangements have 
been subjected to judicial review. Like Dr. Donaldson, the present writer 
has made no attempt to consider these questions other than on a legal basis; 
and throughout the article the expression “Ireland” will be used to describe 
the territory which, since 1921, has been known successively as “Southern 
Ireland,”® “The Irish Free State,’?® “Saorstdt Eireann,” “Eire or in the 
English language, Ireland,”’* and “The Republic of Ireland.’”** The 
variation in nomenclature can hardly fail to be confusing, and it is to be 
hoped that the adoption of the simpler term—though tending to be con- 
founded with the geographical unit of the same name—will assist the reader 
unfamiliar with the diversities of Hibernian constitutional practice." 


I. OricIns 
Territorial Jurisdiction of Ireland 


Section 1(2) of the Government of Ireland Act, 1920,’° defined the new 
area of Southern Ireland as “so much of Ireland as is not comprised within 
the . . . parliamentary counties and boroughs” of Northern Ireland. This 
area embraced the old provinces of Leinster, Munster, and Connaught, 
together with three counties in the province of Ulster—Donegal, Mona- 
ghan, and Cavan. (These provinces have long ceased to have any political 
or administrative significance.) When the 1920 Act proved to be unwork- 
able in this area and the agreement generally known as “the Treaty” was 
signed in London on December 6, 1921, this latter instrument purported 
to confer dominion status on the island as a whole. On the other hand, it 
put a stay upon the exercise of the powers of the Parliament and govern- 
ment of the Irish Free State as respects Northern Ireland, until the expira- 
tion of one month from a date which was subsequently fixed at December 
5, 1922. Further, it enabled Northern Ireland to present an address to the 
King, opting out of the Irish Free State, a step which Northern Ireland 
promptly adopted. 

This being the case, the Act of 1920 continued in force in Northern Ire- 
land, and a boundary commission was set up under the terms of the Treaty 


8Irish Free State (Agreement) Act, 1922. 

®Government of Ireland Act, 1920, s. 1(2). 

10Jrish Free State (Agreement) Act, 1922, s. 1; schedule, cl. 2; Irish Free State Con- 
stitution Act, 1922 (Session 2), 13 Geo. V, c. 1, preamble; s. 1. 

11Constitution of the Irish Free State (Saorstét Eireann) Act, 1922 (No. 1 of 1922), 
preamble; first schedule, cl. 1. 

12Constitution of Ireland, 1937, art. 4. See also the Eire (Confirmation of Agreements) 
Act, 1938, 1 & 2 Geo. VI, c. 25, s. 1 (U.K. 

18Republic of Ireland Act, 1948 (No. 22 of 1948) , 8. 2: “It is hereby declared that the 
description of the State shall be the Republic of Ireland” (italics supplied). Cf. Ireland 
Act, 1949, 12, 13 & 14 Geo. VI, c. 41, s. 1(3) (U.K.). 

14See “'‘Eire’ as the Name of the State” (1950), 11 The Irish Jurist 5. 

1510 & 11 Geo. V, c. 67, s. 1(2) (U.K.). 
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to determine the frontiers between the two states. After a great deal of 
difficulty,’* this commission was assembled, but in the events that transpired 
no report was published.’ As a consequence, a tripartite agreement was 
signed in 1925 and confirmed by the Imperial Parliament’® and the Parlia- 
ment of the Irish Free State,’ finally confirming the frontier as settled by 
the Act of 1920. It should be added that successive southern Irish govern- 
ments have refused to recognize this agreement as a final settlement of the 
question, and in the Constitution of Ireland of 1937, there is a statement 
that “the national territory consists of the whole island of Ireland, its islands 
and territorial seas.”*° The next article, however, confers reality on the 
situation by providing that, “pending the re-integration of the national 
territory,” the laws enacted by the Irish Parliament “shall have the like 
area and extent of application as the laws of Saorstdt Eireann and the like 
extra-territorial effect.” 


The Juridical Basis of the Irish State 


In the light of subsequent developments, the process whereby what was 
once called the Irish Free State retreated from full dominion status—a 
process that has been termed “piecemeal republicanism”**—falls outside 
the immediate scope of the present analysis; but in order to understand the 
constitutional position in Ireland today, it becomes necessary to make some 
reference to that course of events. Here, there arises the immediate and 
fundamental difficulty that there is, as between British and Irish con- 
stitutional theorists, no focus of agreement, in law, as to the exact sequence 
of events. The whole legal foundation of the Constitution of 1922 is, indeed, 
a matter of “irreconcilable dispute.” 

According to the Irish view,** Ireland became an independent republic 
on January 21, 1919, when those members for Irish constituencies elected 
to the Imperial Parliament refused to take their seats and, assembling at 
Dublin, proclaimed the independence of the “Irish Republic’ and 
appointed an executive responsible only to themselves. This assembly was 


16See Sir A. S. Quekett, The Constitution of Northern Ireland (H.M.S.O., Belfast, 
1928-46), vol. III, p. 170 et seq. for a full account of the legal difficulties involved; also 
1924, Cmd. 2214. For an account of the political implications, see D. Gwynn, History of 
Partition, 1912-1925 (Dublin, 1950), and F. H. Newark, “The Law and the Con- 
stitution,” in Ulster under Home Rule (London, 1955). 

17See, for an account of these events, Quekett, Gwynn and Newark, of. cit. 

18[reland (Confirmation of Agreement) Act, 1925, 15 & 16 Geo. V, c. 77. 

ae (Confirmation of Amending Agreement) Act, 1925 (No. 40 of 1925). 

Art. 2. 

21Art. 3. 

22O0’Sullivan, The Irish Free State and Its Senate. 

23Wheare, The Statute of Westminster and Dominion Status, p. 101. 

24For the details of this dispute, reference should be made to Wheare, of. cit., passim; 
W. I. Jennings, “The Statute of Westminster and Privy Council Appeals” (1936), 52 
Law Quarterly Review 173; O. Hood Phillips, “Ryan’s Case” (1936), 52 Law Quarterly 
Review 241. For the British view, see the opinion of the Judicial Committee of the Privy 
Council in Moore v. Attorney-General for the Irish Free State, [1935] A.C. 484; and 
for the Irish view, see The State (Ryan) v. Lennon, [1935] I.R. 170, and Lynham v. 
Butler, [1927] I.R. 74, per Kennedy C.J. 





4 Tue University or Toronto Law JouRNAL 


called the first Dail. In 1921, the argument runs, this republic was recog- 
nized by the British government, which negotiated the Treaty, whereby it 
was agreed that Ireland should become a dominion. This treaty was ratified 
by the second Dail and by the Imperial Parliament. The third Dail then 
drafted a constitution which was enacted by that Dail, sitting as a con- 
stituent assembly, as the Constitution of the Irish Free State (Saorstdt 
Eireann) Act, 1922." This was an entirely Irish product, and no British 
law was in force in Ireland after 1919, save in so far as it was incorporated 
therein by the Constitution. The validity of the Constitution depended on 
Irish national sovereignty. The Imperial Parliament, it is true, enacted the 
Irish Free State (Constitution) Act, 1922 (Session 2),7* but this was 
entirely a domestic affair in Great Britain; it did not involve Ireland. More- 
over, under the provisions of the Irish constituent act, the Treaty was given 
the force of law in the Irish Free State, “and if any provision of the said 
Constitution or of any amendment thereof or of any law made thereunder 
is in any respect repugnant to any of the provisions of the Scheduled Treaty, 
it shall, to the extent only of such repugnancy, be absolutely void and in- 
operative. . . .”*" Later we shall have an opportunity of seeing the para- 
doxical result of this auto-limitation on the sovereignty of the Irish Free 
State Parliament. 

The British view of these events was entirely different. It regarded the 
first Dail as a treasonable conspiracy, resulting in armed, but unsuccessful, 
rebellion. At no time did this illegal assembly exercise de facto, much less 
de jure, sovereignty over Irish territory. In 1921, as a matter of political 
expediency, it was decided to negotiate with these rebels, and the result was 
the Treaty. According to this view, these negotiations were conducted with 
certain persons who happened to be members of the Parliament of Southern 
Ireland, and had been elected thereto under the 1920 Act.?* With these 
persons was signed an agreement, not a treaty, expressing the intention 
of the British signatories to take such steps as might be necessary to establish 
the Irish Free State. This agreement provided for the setting up of a pro- 
visional government in Southern Ireland to carry on the administration 
pending the establishment of the Irish Free State, and in accordance with 
its terms, it was ratified by the members elected to serve in the Parliament 
of Southern Ireland. Further, the Imperial Parliament passed the Irish Free 
State (Agreement) Act, 1922, which, in British legal theory, gave the 
force of law to the agreement (the Treaty). This Act gave no recognition 
to the second Dail, or to the Dail ministry, but made provision for the dis- 
solution of the Parliament of Southern Ireland and for the holding of 
elections to constitute a new parliament to which the provisional govern- 
ment should be responsible; further, it provided that that parliament should, 


25No. 1 of 1922. 2613 Geo. V, c. 3. 2™No. 1 of 1922, s. 2. 
28The Government of Ireland Act, 1920, 10 & 11 Geo. V, c. 67 (UK.). 
2912 & 13 Geo. V, c. 4. 
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“as respects matters within the jurisdiction of the Provisional Government, 
have power to make laws in like manner as the Parliament of the Irish Free 
State when constituted.”*° The Constitution was then drafted by the Irish 
committee and enacted by the Imperial Parliament in the Irish Free State 
(Constitution) Act, 1922 (Session 2), which reserved to the Imperial 
Parliament the power to make laws affecting the Irish Free State “in any 
case where, in accordance with constitutional practice, Parliament would 
make laws affecting other self-governing Dominions.”** The Constitution 
of the Irish Free State (Saorstdt Eireann) Act passed by the third Dail 
was enacted as a schedule to this Imperial statute, and was therein described 
as a “measure,” not an “act.” Thus, on this view, the whole legal basis of 
the Irish Free State was to be derived from Imperial legislation, and all the 
parliament elected under the Irish Free State (Agreement) Act, 1922 had 
done was prepare a Constitution, in accordance with the precedents in 
Canada, Australia, and South Africa. The parliament at Westminster gave 
it the force of law. 


The Effect of the Statute of Westminster 


According to the Irish view, outlined above, the only British legislation 
applying to Ireland after 1921, in the constitutional sphere, was that implied 
in “the law, practice and constitutional usage” applicable to Canada. On 
this view, the Judicial Committee Acts, 1833 and 1844,** were regarded as 
being inapplicable to Ireland, though this opinion was not shared by the 
Judicial Committee itself.** It was also contended that Ireland was not a 
“colony” within the meaning of the Colonial Laws Validity Act, 1865,% 
and that that statute did not apply; in any event, it was not implied in 
article 2 of the Treaty because it was contrary to the “constitutional usage” 
applicable to Canada. Even if the Act of 1865 did apply, it was argued, it 
only extended United Kingdom legislation to Ireland by express words or 
necessary intendment. The Irish Free State (Agreement) Act, 1922, and 
the Irish Free State (Constitution) Act, 1922 (Session 2), were not so ex- 
tended. The provisions of the Constitution of the Irish Free State (Saorstdt 
Eireann) Act, 1922, with its scheduled Constitution and Treaty were un- 
affected by either of these United Kingdom statutes or by the Colonial Laws 
Validity Act, 1865. The only effect of the Statute of Westminster was, on 
this view, to remove the check upon the Irish Free State Parliament imposed 
by the Colonial Laws Validity Act, 1865. Parliament was not empowered 
by that statute to repeal or amend any existing or future United Kingdom 
legislation, in so far as it formed part of Irish law. But this did not empower 
the Irish Free State Parliament to repeal its own constituent act, for neither 

30] bid., s. 1(2). 3113 Geo. V, c. 1, s. 4. 


323 & 4 Will. IV, c. 41; 7 & 8 Vict., c. 69 (U.K.). 
338Performing Right Society Limited v. Urban District Council of Bray, [1930] A.C. 


377. 
3428 & 29 Vict., c. 63 (U.K.). 
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the Constitution nor the Treaty were affected by the Statute of Westminster. 
Since by its own legislation it had precluded itself from amending or 
abrogating the Treaty, the Treaty must still remain binding on the Irish 
Free State Parliament. 

Under the British view, on the other hand, power was reserved to the 
Imperial Parliament to legislate for the Irish Free State. The Irish Free 
State (Constitution) Act, 1922, made the Treaty fundamental, and it could 
only be altered by Imperial legislation. The Statute of Westminster, how- 
ever, conferred this power upon the Irish Free State Parliament, and this 
gave rise to the paradoxical result, already mentioned, that in British legal 
theory, that parliament could now legislate in a manner not within the 
terms of the Treaty. This view was clearly expressed by the Judicial Com- 
mittee of the Privy Council in Moore v. Attorney-General for the Irish Free 
State,®° when it decided that an Irish statute of 1933, purporting to abolish 
appeals to the Judicial Committee by special leave, was valid. 


The Background to the Constitution of 1937 


The constitutional developments which took place between the years 
1932 and 1937 could not, it will be seen, be attributed to the Irish theory 
of the legal nature of the 1922 settlement set out above. The reasons for 
these developments are to be found, indeed, not in the realm of law but in 
that of politics. In 1932, Mr. de Valera formed a new government in suc- 
cession to Mr. Cosgrave. This new administration did not accept dominion 
status and an Irish Free State of twenty-six counties only. It denied the 
validity of the Treaty and its avowed aim was to eliminate the Treaty and 
remove the monarchical symbols from the Constitution because, as Mr. de 
Valera put it, “the British Crown is not a symbol of free association of our 
nation with the British. It is a symbol of forced association.”** In his view, 
all the legislation which culminated in the introduction of a new constitution 
in 1937 was valid despite its conflict with the Treaty. 

In accordance with this policy, the Constitution (Removal of Oath) Act, 
1933,°" repealed section 2 of the Constitution of the Irish Free State 
(Saorstdt Eireann) Act, thus depriving the Treaty of the force of law, and 
abrogated articles 17 and 50 of the Constitution, which made the oath of 
allegiance mandatory and required amendments to be within the terms 
of the Treaty.** This was followed by an act*® repealing the power of 
reservation and the power of the Governor-General to refuse his assent to 


3571935] A.C. 484, - Lord Sankey; cf. Wheare, The Statute of Westminster and 
Dominion Status, chap. tv 

86Quoted by V. Grogan, “Irish Constitutional Development” (1951), 40 Studies 
385 at p. 393. 87No. 6 of 1933. 

88The proposal to delete section 2, which was intended to deprive the courts of the 
power to declare the statute invalid as repugnant to the Treaty, was included, according 
to the Attorney-General, “in order to prevent any judicial misrepresentation of the 
position” (Dail Debates, vol. 41, col. 1019). This observation, emanating from one who 
later became Chief Justice of Ireland, is, to say the least of it, "unorthodox. 

89Constitution (Amendment No. 21) "Act, 1933 (No. 41 of 1933). 
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bills; an act*® abolishing the right of appeal by special leave, and an act* 
abolishing the office of Governor-General. All this legislation was valid on 
the British view, but invalid on the (conservative) Irish view. The legisla- 
tion abolishing the office of Governor-General, which arose out of the 
abdication crisis, was accompanied by the Executive Authority (External 
Relations) Act,*? which carried out two functions: first, it vested the ex- 
ecutive authority in the government and provided for its exercise in certain 
circumstances by the King; second, it accepted the abdication and provided 
that the King’s successor for the purpose of the exercise of that authority 
“and all other (if any) purposes” should be the person who if the King had 
died unmarried on December 10, 1936, would for the time being be his 
successor “under the law of Saorstdt Eireann.”** The Act went on to pro- 
vide: 


So long as Saorstdt Eireann is associated with the following nations, that is to 
say, Australia, Canada, Great Britain, New Zealand and South Africa, and so 
long as the King recognised by those nations as the symbol of their co-operation 
continues to act on behalf of each of those nations (on the advice of the several 
Governments thereof) for the purposes of the appointment of diplomatic and 
consular representatives and the conclusion of international agreements, the 
King so recognised may, and is hereby authorised to, act on behalf of Saorstdt 


Eireann for the like purposes as and when advised by (the Government) so to 
do. 


This legislative expression of Mr. de Valera’s theory of “external as- 
sociation” involved the use of the Crown in external affairs only, and even 
this limited employment might be abandoned in the course of time. It paved 
the way for the introduction of a new constitution in 1937, which was pre- 
pared by the government, approved by the Dail, and passed by the elector- 
ate at a referendum. On the view accepted by Mr. de Valera, the authority 
to enact such a Constitution was derived from the people, though he 
differed from the more restricted Irish view in holding that the third Dail 
in 1922 was not empowered by the people to enact the earlier Constitution 
in a form repugnant to the Republican declaration of 1919. Even on the 
restricted view, the third Dail’s authority to enact that Constitution came 
from the people“ and therefore the people possessed the authority to enact a 
new one to replace it.*® 


49Constitution (Amendment No. 22) Act, 1933 (No. 45 of 1933). 

41Constitution (Amendment No. 27) Act, 1936 (No. 57 of 1936). 

42No. 58 of 1936. 

48This is probably an oblique reference to (1692) 4 Will. & Ma., c. 1 and (1703) 2 
Anne, c. 6, passed by the pre-union parliament of Ireland and corresponding to the 
English Act of Settlement, 1 & 13 Will. III, c. 2, which, together with the provisions of 
article 2 of the Act of Union, 1800, 40 Geo. III, c. 38, were carried into the statute law 
of the Irish Free State by article 73 of the Constitution of 1922. 

44This seems to be implicit in the judgments of Meredith J. and FitzGibbon J. in The 
State (Ryan and others) v. Lennon and others, [1935] I.R. 170, 178, 225, 226. 

45Article 34 of the Constitution of 1937 provides that every judge shall, on appoint- 
ment, make a declaration to “uphold the Constitution and the laws,” and any judge who 
declines to do so “shall be deemed to have vacated his office.” Of the members of the 
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From the British viewpoint, the Irish Free State Parliament acquired 
under the Statute of Westminster full power to repeal the old Constitution in 
toto and replace it with a new one.*® This course was not taken. The new 
Constitution was merely approved by the legislature, and the legislature, in 
turn, conferred no power on the electorate to enact it.*7 On the other hand, 
the Statute of Westminster conferred no power on the people of a dominion 
to alter or repeal an Imperial statute; and so the “enactment” of the 1937 
Constitution has, with justification, been described as “a revolution in 
law.”** An immediate result of the enactment was the following statement 
issued by the United Kingdom government on December 24, 1937: “His 
Majesty's Government in the United Kingdom . . . are prepared to treat 
the new Constitution as not affecting a fundamental alteration in the 
position of the Irish Free State, in future to be described under the new 
Constitution as ‘Eire’ or ‘Ireland’, as a member of the British Common- 
wealth of Nations. His Majesty’s Government in the United Kingdom have 
ascertained that His Majesty's Governments in Canada, the Common- 
wealth of Australia, New Zealand, and the Union of South Africa are also 
prepared so to treat the new Constitution. . . .”** The revolution was thus 
given, at least, executive recognition. The governments of the other Com- 


monwealth countries were prepared to treat the change as being one of 
name only. 


The Departure from the Commonwealth in 1948 


On the occasion of a visit to Canada in 1948, the Irish Prime Minister, 
Mr. Costello, took the opportunity of announcing in Ottawa™ that his 
government intended to repeal the Executive Authority (External Re- 
lations) Act, 1936. Shortly afterwards, legislation was introduced in the 
Dail to implement this decision and became law under the short title of 
“The Republic of Ireland Act, 1948.”** Section 1 repealed the Act; section 
2 enacted that “It is hereby declared that the description™ of the State shall 
be the Republic of Ireland”; and section 3 transferred the executive power 
in connection with external relations to the President of Ireland, acting on 


Supreme Court who sat in Ryan’s Case, Kennedy C.J. died in 1936 before the intro- 
duction of the new Constitution, while FitzGibbon and Murnaghan JJ. survived it. In 
the light of Kennedy C.J.’s views of the Constitution of 1922, he might have found the 
operation of article 34 somewhat embarrassing. Since 1937, it appears to have been con- 
ceded by the Irish judiciary that the new Constitution was “enacted” by the people. 
See: In re Article 26 of the Constitution, [1940] I.R. 470, 478, per Sullivan C.J., and 
The State (Burke) v. Lennon and the Attorney-General, [1940] I.R. 136, 143, 155, 
per Gavan Duffy J. 

46Moore v. Attorney-General for the Irish Free State, [1935] A.C. 484. 

47Plebiscite (Draft Constitution) Act, 1937 (No. 16 of 1937). 

48Wheare, The Statute of Westminster and Dominion Status, p. 276. 

49The Times, Dec. 30, 1937. 

50(1948-9) 39 The Round Table 46. ; 

5INo. 22 of 1948. See the text in N. Mansergh, Documents and Speeches on British 
Commonwealth Affairs, 1931-52 (Oxford, 1953), vol. II, p. 802. 

52Not the name, it will be noted. 
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the advice of his government. This statute was intended to terminate the 
association of Ireland with the Commonwealth and though, from the (con- 
servative) Irish viewpoint, it is doubtful whether it could have the effect 
of abrogating the Treaty,®* the other members of the Commonwealth 
recognized the fact that Ireland had withdrawn from membership. Thus, 
the Ireland Act, 1949," enacted, for the purposes of the law of the United 
Kingdom, that “the part of Ireland heretofore known as Eire ceased, as 
from the eighteenth day of April, nineteen hundred and forty-nine, to be 
part of His Majesty’s dominions,” and that Northern Ireland should 
remain part of His Majesty’s dominions.” For the future, Eire was to be 
known in all United Kingdom legislation as “the Republic of Ireland.”®* 
Nevertheless, for the purposes of any law of the United Kingdom, the 
Republic of Ireland was not to be a foreign country,” and the provisions 
of the British Nationality Act, 1948, defining aliens in such a manner as to 
exclude citizens of Eire,°® was made applicable to citizens of the Republic 
of Ireland. Other provisions of the Ireland Act stipulated that the assent 
of the Irish Parliament should not thenceforth be required for any change 
in the royal titles, and that the chief representative of the Republic of Ire- 
land in London should have the same diplomatic privileges as are given to 
Commonwealth High Commissioners (but not, it seems, the same access to 
confidential information and right of consultation as was formerly enjoyed). 
It was also announced from London that questions concerning Ireland’s 
relations with the United Kingdom would continue to be dealt with by the 
Commonwealth Relations Office. Thus, so far as the legal aspects of the 
departure from the Commonwealth were concerned, and apart from its 
political repercussions,” “the British Parliament . . . has clearly indicated 
that so far as Great Britain’s relations with Ireland are concerned, plus ¢a 
change, plus c’est la méme chose.”®™ 


II. DEVELOPMENT 


The remainder of this article examines the structure and provisions of the 
Constitution of 1937, together with some account of the attitude of Irish 
courts towards its interpretation and the way in which judicial review has 
been exercised in connection with legislation tending to be repugnant to its 
provisions. At the outset, two observations are pertinent. In the first place, 
it must be borne in mind that the constitutions of 1922 and 1937 have both 
fallen under the review of a judiciary trained, in the main, in an atmosphere 


58See (1948) 14 The Irish Jurist 56—7, for the arguments on the constitutionality of 
this legislation. 5412 & 13 Geo. VI, c. 41 (U.K.). 

55] bid., s. 1(1). 56] bid., s. 1(2). 

57] bid., s. 1(3). 58] bid., s. 2. 

59The British Nationality Act, 1948, 11 & 12 Geo. VI, c. 56, s. 32(1). 

60The Ireland Act, 1949, 12 & 13 Geo. VI, c. 41, ss. 2, 3(b). Cf. Republic of Ireland 
Act, 1950, No. 13 (New Zealand). 

61For which see Mansergh, The Irish Free State, vol. II, section xiv, passim. 

62(1948-9) 39 The Round Table 354. 
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of unlimited parliamentary sovereignty and, as a consequence, ideas of 
“repugnancy” must have appeared novel to them. Secondly, in the thirty- 
five odd years in which Ireland has been under a written constitution, sur- 
prisingly few cases have come before the courts in which constitutional issues 
have been directly or indirectly raised. This is all the more surprising in a 
situation where an express power of review is given to the courts, but may 
have resulted from the fact that the whole idea was, and is, an unfamiliar 
one. Indeed, an examination of the cases gives the present writer the im- 
pression that constitutional issues are becoming more frequent, though 
development is still extremely meagre. 


The Constitution of 1937 


The circumstances in which the Constitution of Ireland was drafted are 
of some interest. Unlike its predecessor, which had been drafted by a com- 
mittee appointed by the provisional government, the new instrument, so 
far as is known, was entirely the work of Mr. de Valera and his technical 
advisers. Also, it cannot be said to have embraced a conflict within itself 
—a conflict between the British monarchical system and Irish republican- 
ism—which caused the 1922 Constitution to be described as “an essay in 
frustration.”®* Albeit that one commentator might describe the earlier 
instrument as “monarchical in external form, republican in substance and, 
withal, essentially democratic,” this inner conflict remained, for both the 
executive and legislative authority which flowed nominally from the 
Governor-General as the representative of the Crown was specifically de- 
clared to be vested in the people.®’ The conflict was finally resolved in 1937 
on the side of popular sovereignty, and Ireland’s formal relationship with 
the traditional type of dominion constitution was terminated. 

The first article of the 1937 Constitution affirms the position of the 
Republic of Ireland in an unequivocal manner: “The Irish nation hereby 
affirms its inalienable, indefeasible, and sovereign right to choose its own 
form of government, to determine its relations with other nations and to 
develop its life, political, economic, and cultural, in accordance with its own 
genius and traditions.” Here, we find popular sovereignty in its undiluted 
form. But a reference to the preamble reveals that this sovereignty is not 
devoid of limitations. It is there stated to be the duty of the people to exer- 
cise their authority “in seeking to promote the common good, with due 
observance of prudence, justice and charity, so that the dignity and freedom 
of the individual may be assured. . . .” With these limitations in view, Ire- 
land is then described as “a sovereign, independent democratic, state,”* 


68See, O Briain, The Irish Constitution, p. 44, et seq. The final draft is included in 
appendix m. Cf. D. Figgis, The Irish Constitution Explained (Dublin, 1922), passim. 
O’Sullivan, The Irish Free State and Its Senate, pp. 68-82. 

640’Sullivan, op. cit., p. 496. 


65N. Mansergh, Survey of British Commonwealth Affairs, 1931-1939 (Oxford, 1952), 
p. 296. 660 Briain, op. cit., p. 71. 


67Irish Free State Constitution, art. 2. 68Art. 5 
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in which “all powers of government, legislative, executive and judicial, 
derive, under God, from the people, whose right it is to designate the rulers 
of the State and, in final appeal, to decide all questions of national policy, 
according to the requirements of the common good.”®* 


The President 


There is a President of Ireland, as head of the state, elected by direct vote 
of the people for a period of seven years” and eligible for re-election for a 
second term only.” His powers and functions are largely, but not entirely, 
formal. He is not described as head of the state, but he is to “take pre- 
cedence over all other persons in the State.”"* He can be impeached for 
stated misbehaviour only if a charge is preferred against him by a two- 
thirds majority of the house in which it has been preferred.”* He is bound, 
save as otherwise provided, to act in accordance with the advice of the 
Prime Minister, though he is given specific authority in his own absolute 
discretion to refuse a dissolution to a prime minister who has ceased to retain 
the support of a majority in the Dail." This is wider than the power enjoyed 
by a governor-general in any of the Commonwealth countries and, since 
the operation of the system of proportional representation in Irish elections 
produces slender majorities,” it may be that the President is invested with 
a potential voice of considerable importance in affairs. The course of events 
so far, however, has not given rise to the necessity for its exercise.” 

The other presidential powers are largely formal. At any time he may, 
after consultation with “The Council of State”™ and with the consent of 
the government, send a message to both houses of the Oireachtas, or national 
parliament, or to the nation, on matters of public importance.”* He has 
power, if petitioned to do so by a majority of the Senate and not less than 
one-third of the members of the Dail, to refer to the electorate for decision 
by referendum any bill that he deems to be of national importance.” He 
has authority to submit money bills and bills purporting to amend the Con- 
stitution to judicial scrutiny or popular approval.*° Consultation with the 
Council of State is a condition precedent to the exercise of these functions. 


69Art. 6. 

7Art. 12(2) (i). 

71Art. 12(3) (ii). 

T2Art. 12(1). 

73Art. 10. 

74Art. 13(2) (ii). 

75Since 1937, there have been two periods in which a major political party has held 
office with minority support, and there have been two coalitions. 

78It is too early as yet to predict trends in presidential elections. The first President, 
Dr. Hyde, an eminent scholar, was returned unopposed in 1938. In 1945, the election 
was contested on political lines. 

77This is a committee of “elder statesmen” with purely formal functions. 

78Art. 13(7). 

79Art. 27(1). 

80See, for example, arts. 24 and 26. 
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The Legislature 


The national parliament, which “shall be called and known .. . as the 
Oireachtas,”*' consists in the President and two houses—the House of 
Representatives, or Dail, and the Senate. The provisions governing the 
relationship between the houses are substantially similar to those in the 
1922 Constitution, though the Irish Free State Senate was abolished in 
1936.** The new Senate consists of sixty members, eleven nominated by the 
Prime Minister, three elected by each of the two universities, and the 
remaining forty-three elected on a vocational basis. Generally speaking, this 
system of election has proved to be a failure, the upper house becoming to 
a large extent a refuge for meritorious and disappointed candidates for the 
Dail. 

The Dail consists of members, each representing not more than thirty 
thousand or less than twenty thousand of the population and elected on 
the system of proportional representation, by universal suffrage and secret 
ballot. A Dail cannot continue for longer than seven years;** and a shorter 
period may be prescribed by legislation. The relations between the houses 
are carefully delimited, money bills are defined, and the Senate has a 
suspending power of ninety days for ordinary bills and twenty-one days for 
money bills, which period may be abridged for emergency purposes by a 
certificate of the Prime Minister, a resolution of the Dail, and the con- 
currence of the President.** 


The Executive 


A government, consisting in not less than seven and not more than fifteen 
members, is appointed by the President on the nomination of the Prime 
Minister. Two government ministers may be members of the Senate.** An 
interesting departure is the power conferred on the Prime Minister per- 
sonally to recommend a dissolution in his own right.*’ In accordance with 
the usual practice, the President is bound to accept the resignation of any 
member of the government on the advice of the Prime Minister.** 


The Judiciary 

The continuity of the common law in force in the former United King- 
dom of Great Britain and Ireland has been secured by both the 1922 and 
1937 constitutions, which provide in effect that: “Subject to this Con- 
stitution and to the extent to which they are not inconsistent therewith, the 
laws in force in Saorstdt Eireann immediately prior to the date of the 


81This name is generally used, even in the English language. 

82One of the pledges given to the “unionist” population in Southern Ireland in 1921 
by the provisional government was that their interests would be safeguarded by due 
representation in the Irish Free State Senate. After 1932, the composition of the Senate 
proved to be an embarrassment to Mr. de Valera in carrying out his republican policy; 
so he took steps to abolish it. Cf. O’Sullivan, The Irish Free State and Its Senate, passim. 

83Art. 16(2) (v). 84Art. 16(5). 

85Art. 23(1) (ii) ; art. 24(1). 86Art. 28. 

8TArt. 28(10). 88Art. 28(9) (iii). 
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coming into operation of this Constitution shall continue to be of full 
force and effect until the same or any of them shall have been repealed 
or amended by enactment of the Oireachtas.’’*® 

So far as concerns the judiciary, the course of events since Irish independ- 
ence has been an interesting one. Part of the programme of the revolutionary 
Dail in the period 1919-21 involved the establishment of a system of “Dail 
courts,” designed to give colour to the theory of de jure sovereignty and, 
more important, to administer justice in those areas that the insurrectionary 
movement had deprived of the service of the ordinary courts. With the 
coming of peace and the signature of the Treaty, the provisional govern- 
ment was faced with two alternatives: it could either consolidate these Dail 
courts, or it could utilize the ordinary courts which had been handed over 
to the Irish Free State. The latter course was adopted, and the Dail courts 
were abolished.” Until 1924, the judicial system that had been set up for 
Southern Ireland under the Government of Ireland Act, 1920,*' continued 
to operate in the Irish Free State under an express provision in the 1922 
Constitution.** This instrument, however, made provision for “Courts of 
First Instance and a Court of Final Appeal to be called the Supreme Court.” 
The courts of first instance were to include “a High Court, invested with 
full original jurisdiction” in civil and criminal matters;** moreover, both 
these courts were given jurisdiction to examine “the validity of any law 
having regard to the provisions of the Constitution.”™* 

These new courts were set up by the Courts of Justice Act, 1924% in 
pursuance of a report of a judiciary committee established in 1923.% Al- 
though the result was to recast the whole system of tribunals with a view to 
decentralizing the administration of the law, there was very little change 
in the principles involved. The independence of the judiciary was preserved, 
the judges being appointed by the Governor-General on the advice of the 
government and removable only by an address of both houses. This inde- 
pendence, indeed, was strengthened by constitutional restatement. Perhaps 
the most striking innovations were the abolition of the unpaid magistrates, 
the establishment of district courts and circuit courts (the latter replacing 
the older county courts, with enlarged jurisdiction), and the introduction of 
a retiring age for all judges and magistrates. The division of the legal pro- 


898Constitution of 1922, art. 73; Constitution of 1937, art. 50. One interesting effect 
of these provisions has been the view expressed recently by the judges that they give 
statutory force to all decisions of the House of Lords binding on the Irish courts on 
December 6, 1922, unless inconsistent with the Constitution. See Boylan v. Dublin 
Corporation, [1949] I.R. 60; Minister for Finance v. Attorney-General and O’Brien, 
[1949] I.R. 91 at pp. 116 (Murnaghan J.), 150 (Black J.). Cf. R. F. V. Heuston, Case- 
note in (1950) 66 Law Quarterly Review, 33. 

Dail Eireann Courts (Winding Up) Act, 1923 (No. 36 of 1923). This statute saved 
the judgments of these “courts,” but made it clear that any force that might continue 
was conferred, not recognized, by it. 

9110 & 11 Geo. V, c. 67, ss. 38, 39, 41, 48, and 61. 

82Art. 75. 93 Art. 64. %4Arts. 65, 66. 95No. 10 of 1924. 

See the Report of the Judiciary Committee, May 25, 1923. 
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fession was not disturbed and details such as judicial dress remained sub- 
stantially unchanged. On the whole, the reforms were beneficial and, as it 
has been said, “the simplification of the judicial process has given wide- 
spread satisfaction.”**’ Under the 1937 Constitution, no formal steps were 
taken to set up the new courts envisaged by it, and article 58 provided that 
the pre—1937 courts were to continue in existence and with similar juris- 
dictions, but “subject to the provisions of this Constitution relating to the 
determination of questions as to the validity of any law.” In 1951, in The 
People v. Killian,** the Supreme Court indicated that the pre-1937 courts 
were still functioning lawfully. 


The Judicial Review of Legislation 


The attitude of the judiciary. As has already been pointed out, the judi- 
cial system operating in the Free State before 1924, was the one that had 
been established for the short-lived state of Southern Ireland under the 
Government of Ireland Act, 1920.° The judges of the existing “Supreme 
Court of Judicature of Southern Ireland’”’® were retained in office under 
the 1922 Constitution without any formal reappointment, and although 
there was a certain amount of exchange of personnel as between the Irish 
Free State and Northern Ireland, they continued in the main to exercise their 
former jurisdiction. Since this judiciary had been working since 1919 on the 
assumption that the government in office was a revolutionary body, it is 
not surprising that its members were loathe to pronounce on questions in- 
volving the validity of the 1922 Constitution, the binding force of the 
Treaty, and other matters of political controversy. Indeed, none of the 
judicial pronouncements on such matters during the period of 1921-4 
amount to more than obiter dicta, and there is to be found in them an 
understandable confusion as to the true source of legal authority. Thus, 
O’Connor M.R. was prepared to take what we have described as “the 
British view” of the legal origin of the Constitution,’®' which view was 
shared by Molony C.J.,"° though at a later date he tended towards the 
view that the 1922 settlement derived its validity from both the Irish and 
the British legislation."** One point, however, remained clearly settled and 
never in serious dispute; the actions of the Dail courts were, from the point 
of view of the Irish Free State, not only void but illegal,’°* and there was 
no continuity, in law, between these courts of the revolution and those of 
the Irish Free State. 

With the enactment of the Courts of Justice Act, 1924, there occurred 


®7Mansergh, The Irish Free State, p. 298. 
98(1951) 85 I.L.T. & S.J. 83; [1954] IR. 207. 

9910 & 11 Geo. V, c. 67 (U.K.). 1007 bid., s. 39. 

101The King (Childers) v. Adjutant-General, [1923] 1 I.R. 5, 14. 

102The King (O’Connell) v. Military Governor, [1924] 2 I.R. 104, 105-6. 

108The King (Armstrong) v. County Court Judge of Wicklow, [1924] 2 I.R. 139, 144. 
104The King (Kelly) v. Maguire and O’Sheil, [1923] 2 I.R. 58, per Samuels J. at p. 66. 
“But these tribunals were in no sense Courts and their decrees are absolutely void in law.” 





¥ 
a 
& 




























Tue CoNSTITUTION OF IRELAND 15 


what has been described as “the complete disruption of the system of British 
Courts,”?®* and the establishment of a new judicial hierarchy. It is under- 
standable that this new judiciary was less reluctant to comment on funda- 
mentals, even though the answer might prove to be difficult or embarrassing. 
Thus, in Cahill v. Attorney-General, Meredith J. had no difficulty in stating, 
“That [1922] Constitution must be recognised by these Courts as an original 
source of jurisdiction . . .” ;?°° while in O’Callaghan v. O’Sullivan, Kennedy 
C.J. said: “In my opinion all law is foreign to these Courts other than the 
laws which these Courts have been set up under the Constitution of Saorstat 
Eireann to administer and enforce. . . .”?°* Coupled with this tendency, one 
detects an effort on the part of some of the judges to rely on the basis of 
popular sovereignty and to postulate that article 2 of the 1922 Constitution, 
which provided that “All powers of government and all authority, legis- 
lative, executive and judicial, in Ireland, are derived from the people of 
Ireland,” was merely declaratory of that position. Thus, in Carolan v. 
Minister for Defence, there is a dictum of Hanna J. stating that article 2 
“establishes in law, not for the Saorstat alone, but for Ireland, and in no 
metaphorical sense, the sovereignty of the people of Ireland.”*®* Again, in 
Lynham v. Butler (No. 2), Kennedy C.J. refers to “the Constitution . . . 
or fundamental structure upon which the State was set by the Dail sitting 
as a Constituent Assembly,” a description which he reiterated in the later 
case of The State (Ryan) v. Lennon.'® In the same case, FitzGibbon J. 
quoted with assent the argument of counsel that “The Constituent Assembly 
proclaimed the Constitution by virtue of its own supreme legislative author- 
ity.”""! In the High Court, Meredith J. had expressed the view that “there 
are no principles of law in relation to which the validity of any law is to 
be tested except those enshrined in the Constitution. Our Common Law 
does not contain any principles of constitutional law, and Art. 73 of the 
Constitution did not enact by reference any principles of constitutional law, 
in relation to which any law could be held by this Court to be valid or 
invalid.”"!* He went on to say, however, that he made this point “because 
some of the arguments addressed to the Court by counsel . . . seemed to 
imply the notion that on the question of the validity of the law now under 

105]. Hanna and A. D. Pringle, The Statute Law of the Irish Free State (Saorstdt 
Eireann), 1922 to 1928 (Dublin, 1929), p. 18. It is hard to follow this process of “dis- 
ruption,” since two of the former judges—O’Connor M.R. and Wylie J.—had taken 


office in the new courts, two new judges—O’Shaughnessy J. and Johnston J.—had been 


judges in inferior courts under the old régime, while Hanna J. (the author) had been 
second serjeant. 


106[1925] 1 IR. 70, 76. 


107/1925] 1 I.R. 90, 109. Cf. London Finance and Discount Company v. Butler, 
[1929] I.R. 90. 


108[ 1927] I.R. 62, 70. By a paradox, this case reaffirmed the judicial immunity of the 


state in actions in tort. 
109[ 1933] I.R. 74, 94-5. 
110/ 1935] I.R. 170, 203. 
111] bid., 225. 


112]bid., 179. Article 73, referred to, continues the former law in force in the Irish 
Free State. 
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consideration it was permissible to rove at large in search of legal principles 
with the same freedom as would be enjoyed in an ordinary equity suit. Such 
excursions are unwarranted in actions under Art. 65." 

With the advent of the 1937 Constitution, which includes express declara- 
tions of the element of popular sovereignty, the judges found even less 
difficulty in attributing the binding force of the law and of the current 
constitutional arrangements to this source. The fact that this tendency had 
already been nascent, coupled with the coercive force of article 34(5) (i) ,""* 
may have been a stimulant to this process. Thus, in The State (Burke) v. 
Lennon, decided in 1939, Gavan Duffy J. was able to state: “With the 
greatest solemnity, the People, invoking the Most Holy Trinity, gave to 
themselves . . . a noble Christian polity. . . .”’"° This view has never since 
been controverted and appears to be generally accepted in the Irish courts. 

The power to review. The Constitution contains three specific provisions 
with regard to referring legislation to the courts. (1) The President may, 
in consultation with the Council of State, refer any bill to the Supreme 
Court for a decision as to whether it is, in whole or in part, “repugnant to 
the Constitution or to any provision thereof.’’"** In such a case, a full court 
considers the bill, upon hearing arguments of the Attorney-General and 
of counsel assigned by the court.'** The judgment of the court is the decision 
of the majority, “and no other opinion on such question, whether assenting 
or dissenting, shall be pronounced, nor shall the existence of any such other 
opinion be disclosed.”*'* (2) On an application to the High Court for an 
order of habeas corpus, should it appear that the legislation involved may be 


ultra vires the Constitution, the High Court may state a case for the opinion 
of the Supreme Court."”® (3) It is expressly provided that the jurisdiction of 
both the High Court and the Supreme Court shall “extend to the question 
of the validity of any law having regard to the provisions of this Constitu- 


tion,”’*° and this provision enables constitutional points to be taken by 


parties in ordinary suits before these courts. 

Types of cases coming before the courts. Broadly speaking, two types of 
constitutional claims have come before the courts in Ireland since 1937. 
First, there have been the cases in which allegations have been made that 
the “fundamental rights” clauses of the Constitution have been infringed, 
either by the deprivation of personal liberty, by the enactment of con- 
fiscatory legislation, or by the extension of the administrative process be- 


1187bid., 119. Meredith J. is here assuming that the judicial power of review is con- 
ferred solely by article 65 of the 1922 Constitution. The better view would seem to be 
that the provision was declaratory and that the courts were not fettered. 

114This clause provides that a person appointed as a judge shall make a declaration 
to uphold the Constitution and, in default, shall be deemed to have vacated his office. 

115[1940] I.R. 136, 143. 

116Art. 26(1) (i). This does not include money bills, bills to amend the Constitution, 
and urgent bills. 117Art. 26(2) (i). 

118Art. 26(2) (ii). 119Art. 40(4) (iii). 

120Art. 34(3) (ii), 34(4) (iv), (v). 
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yond its permitted field. Second, there is the rather infrequent type of case 
in which a litigant has sought to invoke those constitutional provisions which 
deal with the family, or which protect the rights of citizens to form asso- 
ciations. 

(1) The “fundamental rights” clauses contain the familiar statement 
that “no citizen shall be deprived of his liberty save in accordance with 
law.”’?* In 1939, the Oireachtas passed legislation (of a permanent type) 
empowering the appropriate minister to order the arrest and detention 
without trial of persons guilty of certain behaviour.’**? The Supreme Court 
was asked to decide whether this legislation was valid having regard to the 
constitutional guarantees. In answering the question in favour of its valid- 
ity, Sullivan C.J. said: “. . . the duty of determining the extent to which 
the rights of any particular citizen, or class of citizens, can properly be har- 
monised with the rights of the citizens as a whole seems to us to be a matter 
which is peculiarly within the province of the Oireachtas, and any attempt 
by this Court to control the Oireachtas in the exercise of this function, 
would, in our opinion, be a usurpation of its authority.” He added, “The 
phrase ‘in accordance with law’ is used in several Articles of the Constitution, 
and we are of opinion that it means in accordance with the law as it exists 
at the time when the particular Article is invoked and sought to be 
applied.” 

During the Second World War a number of cases came before the 
Supreme Court in which it was sought to establish that these “fundamental 
rights” clauses guaranteed certain minimum rights and that the legislature 
had violated the Constitution in failing to observe them.’* In every case, 
the court held that the words in the Constitution fully justified such action. 
Rights were declared, it is true, but they were qualified in such a way that 
the court had no option but to acquiesce in the actions of the legislature 
or the executive. These cases are an apt illustration of the dangers inherent 
in such clauses. Because of their nature, they must be cast in vague terms 
and the task imposed on the judiciary in applying them is an extremely 
difficult one. Further, it is well-nigh impossible for judges to perform this 
task without finding themselves drawn into the realms of popular con- 
troversy, and since “The very purpose of a Bill of Rights was to withdraw 
certain subjects from the vicissitudes of political controversy . . . and to 
establish them as legal principles... ,”?** it may well be argued that such 
clauses serve no useful purpose at all. 


121Art. 40(4) (i). 

122Offences against the State Act, 1939 (No. 13 of 1939); Offences against the State 
(Amendment) Act, 1940 (No. 2 of 1940). 

123Jn re Article 26 of the Constitution and the Offences against the State (Amend- 
ment) Bill, 1940 [1940] I.R. 470, 481, 482. 

1247 re McGrath and Harte, [1941] I.R. 68; In re McCurtain, [1941] I.R. 83; The 
State (Walsh) v. Lennon, [1942] I.R. 112. 


125West Virginia State Board of Education v. Barnette (1943), 319 U.S. 624, 638, 
per Jackson J 
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The cases that have turned on confiscatory legislation are of considerable 
interest and in many instances they have involved problems of adminis- 
trative agencies and their limits. The relevant article,’** while guaranteeing 
that no law shall be passed abolishing the right of private ownership, con- 
tains no general provision against confiscatory legislation. On the contrary, 
it is provided that “the exercise of the rights [of private ownership] ought 

. . to be regulated by principles of social justice,” and that the state may 
“delimit by law the exercise of the said rights with a view to reconciling 
their exercise with the exigencies of the common good.”’*" Here we find 
no such declaration as characterizes the fifth amendment of the United 
States Constitution and section 5 of the Government of Ireland Act, 
1920.’** Indeed, its deceptive vagueness was commented on by Hanna J. 
in the first case in which the issue was raised, a case involving the validity 
of legislation designed to regulate the marketing of livestock. Hanna J. said: 
“What is social justice in one State may be the negation of what is con- 
sidered social justice in another State. In a Court of law it seems to me to 
be a nebulous phrase, involving no question of law for the Courts, but 
questions of ethics, morals, economics, and sociology, which are, in my 
opinion, beyond the determination of a Court of law. . . . The phrases seem 
to me to be in the nature of political, economic or sociological tags. . . .”'*° 
Notwithstanding this pessimistic view, it seems that legislation involving 
expropriation is not entirely outside the purview of the courts in Ireland, 
and the extent of the power of the judiciary to control it was examined by 
the Supreme Court in Buckley (Sinn Féin) v. Attorney-General.’® In that 
case, the revolutionary organization, Sinn Féin, had in 1924 lodged certain 
funds in court. This had been done by the trustees of the organization 
because of certain ideological differences that had arisen between the mem- 
bers. In 1942, the plaintiffs, as representing the surviving members, brought 
proceedings against the Attorney-General and the personal representative 
of the last surviving trustee, claiming that the money was their property 
and that it be paid over to them. Defences were duly filed, but before the 
case came on for hearing in the High Court, a statute, the Sinn Féin Funds 
Act, 1947, was passed by the Oireachtas, purporting to stay all further pro- 
ceedings in the action, and specifying the manner in which the fund should 
be appropriated. The Attorney-General applied, under the Act, to have 
the proceedings stayed, and his application was refused by Gavan Duffy J. 
on the ground that the court could not comply with the Act without abdi- 
cating its jurisdiction in a cause of which it was properly seised. On appeal, 
this decision was affirmed on the basis that, inasmuch as the provisions of 


126 Art. 43. 

a. (i), (ii). 

128Cf. A. Donaldson, “The Constitution of Northern Ireland: Its Origins and 
ea (1955), 11 University of Toronto Law Journal 1 at pp. 33 et seq 

128Pics Marketing Board v. Donnelly (Dublin) Limited, [1939] I.R. 413, 418, 421, 

180[ 1950] I.R. 67. 
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the Act were repugnant to the declarations set out in article 43 of the Con- 
stitution, they were ultra vires the powers of the Oireachtas. 

For the Attorney-General, it was argued that the guarantee of private 
ownership contained in article 43(1) (ii) is a guarantee of the rights of the 
citizens as a whole; and that it does not exclude the taking away of some 
of their property from some of the citizens. In reply, it was contended that 
the right to private property cannot be abolished or abrogated by the 
Oireachtas; it can only be regulated. Accordingly, any confiscatory enact- 
ment that “is not made for the common good and in accordance with the 
principles of social justice,”"*’ is unconstitutional. Moreover, it was said, 
the right to resort to the courts is a species of “property”; and a deprivation 
of that right is a “taking” contrary to the Constitution. 

In delivering the opinion of the Supreme Court, O’Byrne J. said: 


It was contended by counsel for the Attorney General that the intendment and 
effect of Art. 43, 1, 2°, was merely to prevent the total abolition of private 
property in the State and that, consistently with that clause, it is quite com- 
petent for the Oireachtas to take away the property rights of any individual 
citizen or citizens. We are unable to accept that proposition. It seems to us that 
the Article was intended to enshrine and protect the property rights of the 
individual citizen of the State and that the rights of the individual are thereby 
protected, subject to the right of the State, as declared in clause 2, to regulate 
the exercise of such rights in accordance with the principles of social justice 
and to delimit the exercise of such rights so as to reconcile their exercise with 
the exigencies of the common good. . . . It is claimed that the question of the 
exigencies of the common good is peculiarly a matter for the Legislature and 
that the decision of the Legislature on such a question is absolute and not 
subject to, or capable of, being reviewed by the Courts. We are unable to give 
our assent to this far-reaching proposition. If it were intended to remove this 
matter entirely from the cognisance of the Courts, we are of opinion that it 
would have been done in express terms as was done in Art. 45 with reference 
to the directive principles of social policy,4** which are inserted for the guid- 
ance of the Oireachtas, and are expressly removed from the cognisance of the 
Courts. . . . In the present case there is no suggestion that any conflict had 
arisen, or was likely to arise, between the exercise by the plaintiffs of their 
rights of property in the trust moneys and the exigencies of the common good, 
and, in our opinion, it is only the existence of such a conflict and an attempt 
by the Legislature to reconcile such conflicting claims that could justify the 
enactment of the statue under review.1** 


The Supreme Court was also of opinion that the statute was an inter- 
ference with the judicial power, in depriving the courts of their function in 
a matter peculiar to their domain. No comment was made on the submission 
that the denial of resort to the courts was a type of expropriation, and it 
is to be hoped that this important aspect of the constitutional guarantee will 
be examined in Ireland in the future. In any event, the limitations of “social 
justice” and of “the exigencies of the common good” are probably nothing 


181Art. 43(2) (i). 182See infra, p. 26. 
183[1950] I.R. at pp. 82, 83. 
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more than oblique references to the police power—the power to make laws 
“for the good and welfare of the commonwealth and the subjects of the 
same”!**—expressed in terms of the “directive principles of social policy’”’*® 
which are laid down in the Constitution itself. 

The cases which have arisen out of the limitations on the administrative 
process have been concerned with the operation of various agencies within 
the state, notably the Irish Land Commission, which functions in con- 
nection with the resettlement of the underprivileged members of the agri- 
cultural community. The working of this commission has involved the 
granting of powers of compulsory acquisition of land, and in one case— 
Fisher v. Irish Land Commission and the Attorney-General’**—it was 
contended that these powers amounted to a deprivation of property rights 
and an infringement of the judicial power, as defined in article 34(1). 
This contention did not meet with success. In giving judgment, Gavan Duffy 
J. made it clear that in his view pure policy considerations governed the 
legislation in question. Land resettlement was an economic problem, and 
in selecting the commission (an existing agency) to carry out the work, 
the legislature, he thought, was making it clear that the function to be per- 
formed by it was not a judicial one: 


In resolving an issue between an individual and the public, it was not to 
adjudicate upon any lis inter partes. Since public policy was to be its guiding 
light, it was not being asked to determine any conflict of legal rights, and so 
its honest decision, within jurisdiction, would involve no legal wrong. The 
legal title of the proprietor stood unquestioned, but it might be required to 
yield to a paramount claim of expediency. . . . I think the fundamental issue 
in this suit . . . is whether our Legislature is competent to make the expropria- 
tion of private property in land depend in the main on the opinion as to public 
policy of a non-judicial organ of government. . . . The Constitution in Art. 43, 
par. 2, subjects private ownership to the claims of social justice, but it does 
not assign public policy specially to the judiciary. Therefore, the power here 
conferred, not being peculiarly and distinctively judicial, is a power which the 
Oireachtas is competent to vest wherever it thinks proper.*7 


In the result, though the Land Commission had to act judicially, it was 
not exercising a judicial function, and so the separation of powers remained 
unimpaired. In this case, as in others, one detects on the part of Gavan 
Duffy J. the desire to facilitate governmental experimentation in the field 
of social legislation and one is reminded of the dictum of Holmes J. in 
Truax v. Corrigan, where he said: “There is nothing that I more deprecate 
than the use of the Fourteenth Amendment beyond the absolute compulsion 
of its words to prevent the making of social experiments that an important 
part of the community desires. . . .”?** In Ireland, it is unlikely that such 


184Commonwealth v. Algar (1851), 7 Cush. 53, per Shaw C. J. 
185See infra, p. 26. 


186[ 1948] I.R. 3. See also In re Loftus Bryan’s Estate, [1942] I.R. 185. 
187/1948] IR. at pp. 13, 14. 
188(1921) 257 U.S. 312, 344. 
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social experiments will be of a drastic nature and there is much to be said 
against any judicial tendency to adjudicate on policy matters. 

The view expressed in the Fisher Case was confirmed in the later case of 
Foley v. Irish Land Commission,’ in which the facts were substantially 
similar. There, it was argued that although proprietory rights might be 
regulated by “the principles of social justice and the exigencies of the com- 
mon good,” it was contrary to these principles that a citizen should be 
deprived of his property rights without compensation. In support of this 
argument, reference was made to the fifth and the fourteenth amendments 
of the United States Constitution. In rejecting it, O’Byrne J. said; “The 
argument . . . when reduced to its logical conclusion, seems to involve the 
proposition that any limitation placed by the Oireachtas on private property, 
which may result in the loss of that property by the owner, is repugnant to 
the Constitution. . . . If this argument be sound, the Constitution has cer- 
tainly placed serious fetters upon the Legislature in dealing with property 
rights and the Court is not prepared to accept such a far-reaching 
proposition.”?*° 

(2) The other type of case coming before the courts involves the rights 
and duties of parents with regard to the education of children, and the 
right of citizens to form asociations. Thus, in Jn the Matter of Tilson, 
Infants,** the Supreme Court held that the constitutional provisions in that 
behalf"*? had abrogated the common law rule to the effect that a male 
parent has the right to direct the secular and religious education of his chil- 
dren, and that this paternal power had now been replaced by a joint power 
vested in both parents. Accordingly, where parents had entered into an 
ante-nuptial agreement as to the religious education of the issue of the 
marriage, this could not be revoked unilaterally. In so deciding, the court 
made it clear that it was not invoking the article which recognizes “the 
special position” of the Roman Catholic Church in Ireland,’** though it 
is in connection with marriages between members of that church and mem- 
bers of other churches that such matters usually arise. Again, in another 
case,’** the court was asked to consider the School Attendance Bill, 1942, 
which empowered the Minister for Education to prescribe certain standards 
of education in respect of children who were not attending public ele- 
mentary schools, on the basis, inter alia, that the bill did not prescribe 
minimum standards and, since the primary duty of providing education 


sesttone LR. 118. See also The State (Crowley) v. I.L.C., [1951] I.R. 250. 


140/1952] I.R. at p. 153. 

141/ 1951] I.R. 1. See also In re Kindersley, [1944] I.R. 111; In re Frost, [1947] LR. 3. 

142Art, 42(1), which provides: “The State acknowledges that the primary and natural 
educator of the child is the family and guarantees to respect the inalienable right and 
duty of parents to provide, according to their means, for the religious and moral, intel- 
lectual, physical and social education of their children.” 

148Art. 44(1) (ii). 

144]n re Article 26 of the Constitution and the School Attendance Bill, 1942, [1943] 
IR. 334. 





22 Tue University or Toronto Law JouRNAL 


rests on the parent, the state must, in consideration for the parent’s rights, 
prescribe such standards with certainty. The court held that in so far as 
the bill empowered the minister to require more than a minimum standard 
of education and to certify the manner in which such education should be 
received, it was repugnant to article 42(3) (ii)**° of the Constitution. 

In delivering the opinion of the court, Sullivan C.J. said: 


We assume that the powers conferred upon the Minister by the section if passed 
into law will be exercised in a reasonable, conscientious and temperate manner. 
But, making this assumption, we are, nevertheless of opinion that a Minister, 
construing the section in a reasonable manner, might require a higher stan- 
dard of education than could be properly prescribed as a minimum standard 
under Article 42(3)(2) of the Constitution. We are further of opinion that 
the standard contemplated by the section might vary from child to child, and, 


accordingly, that it is not such a standard of general application as the Con- 
stitution contemplates. . . 


The State is entitled to require that children shall receive a certain minimum 
education. So long as parents supply this general standard of education we are 
of opinion that the manner in which it is being given and received is entirely 
a matter for the parents and is not a matter in respect of which the State 
under the Constitution is entitled to interfere.'* 


In a Constitution which “recognises the family as the natural primary 
and fundamental unity of society,’’’** it is only natural that an interpre- 
tation should have been placed on its provisions which would accord with 
this sentiment. This development finds its counterpart in the decision of 
the United States Supreme Court in Pierce v. Society of Sisters, where the 
Supreme Court of the United States (per McReynolds J.) held that the 
liberty guaranteed by the fourteenth amendment excluded any power of 
the state to “standardize its children by forcing them to accept instruction 
from public teachers only.’’*** 

The last case in this group is National Union of Railwaymen and Others 
v. Sullivan,® which came before the Supreme Court in 1946. Article 
40(6) (iii) declares that “the right of the citizens to form associations and 
unions” is guaranteed, but the article contains the familiar escape clause 
that “laws . . . may be enacted for the regulation and control in the public 
interest of the exercise of the foregoing right.” The Oireachtas had passed 
legislation’ which made provision, inter alia, for the establishment of a 
“trade union tribunal” with power, on the application of any trade union 
claiming to have organized a majority of workmen in a particular trade 
or class, to grant or refuse a declaration that such union alone should have 
the legal right to organize workmen of that class. There was a limited 
appeal to a special board. A trade union issued proceedings in the High 
Court, claiming a declaration that this legislation was repugnant to the 

145Requiring that children receive a certain minimum education. 

146[1943] ILR. at pp. 345, 346. 147Art. 41. 


148(1925) 268 U.S. 510, 535. 149/1947] I.R. 77, 96. 
180Trade Union Act, 1941 (No. 22 of 1941). 
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Constitution. In refusing to grant relief, Gavan Duffy J. said: “. . . the 
complete answer to the plaintiffs seems to me to be that the Act is a law 
regulating the exercise of that right, in the public interest, as understood 
by the Oireachtas. If that is, as I hold it to be, the character of the Act, 
the fact that it may incidentally deplete the membership of unprivileged 
unions cannot have the effect of making its provisions unconstitutional; and 
a regulating law does not cease to be a regulating law, authorised by our 
Constitution, because it is designed to make some trade unions stronger 
than others and therefore more attractive to workers who are citizens.” 
Once more, there is manifest an attitude which can only be compared with 
the post-1937 view held in the United States Supreme Court, that the 
court is not what Brandeis J. called “a super-legislature.” In the opinion 
of Gavan Duffy J., the function of the courts in Ireland is not to decide 
whether particular legislation is desirable; their function is that of inter- 
preting the law. Since 1937, this has been the prevailing view in the United 
States, and it has much to commend it.™” 

On appeal to the Supreme Court, however, a different opinion prevailed, 
and it was held that the Trade Union Act, 1941, was invalid on the ground 
that it was an attempt to abolish altogether the right to form associations. 
Murnaghan J. said: “Both logically and practically, to deprive a person 
of the choice of the persons with whom he will associate, is not a control 
of the exercise of the right of association, but a denial of the right alto- 
gether. . . . The Constitution states the right of the citizens to form asso- 
ciations or unions in an emphatic way, and it seems impossible to harmonise 
this language with a law which prohibits the forming of associations and 
unions, and allows the citizen only to join prescribed associations and 
unions.””"®* In so deciding, the court appears to have taken the view that 
it is its bounden duty to interpret questions of policy: “Constitutions fre- 
quently embody . . . important principles of polity expressed in general 
language. In some Constitutions it is left to the Legislature to interpret 
the meaning of these principles, but in other types of Constitutions, of 
which ours is one, an authority is chosen which is clothed with the power 
and burdened with the duty of seeing that the Legislature shall not trans- 
gress the limits set upon its powers.”"** This view, first clearly enunciated 
in Lochner v. New York, and given widespread publicity by Viscount 
Bryce,’ is on the wane in the United States, and the Supreme Court there 

151[1946] IR. at pp. 86-7. 

152U/nited States v. Lovett (1946), 328 U.S. 303, per Frankfurter J. at p. 319: “Par- 
ticularly when Congressional legislation is under scrutiny, every rational trail must be 
pursued to prevent collision between Congress and Court.” 

153[1947] I.R. at p. 102. In Buckley v. Rooney, [1950] Ir. Jur. Rep. 5, where the 


limits of article 40 were examined, it was held that an agreement between an employer 
and a trade union for the employment only of members of the union for certain work 
did not infringe the article. 

154[1947] LR. at p. 99. 

155(1905) 198 U.S. 45. 

156]. Bryce, The American Commonwealth (New York, 1917), vol. I, 253. 
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has largely abandoned its role as the controller of Congress. In Ireland, 
however, so far as the cases go, it would appear that this discarded United 
States theory is growing in momentum, despite the caution of Gavan 
Duffy J. 

The effect of judicial review. Unlike the power of review exercised in 
the United States, which was deduced from the doctrine of the separation 
of powers,’*’ the power in Ireland is derived from an express declaration in 
the Constitution. This follows upon the precedent of the 1922 Constitution, 
which contained a similar provision. Writing in 1925, Professor Swifte 
MacNeill took the view that the Irish courts would invariably follow the 
United States practice, and would refuse to consider hypothetical problems 
involving the validity of a statute."** This view was not shared by a con- 
temporary commentator,’*® who thought that since the power to review was 
expressly reserved to the judiciary and did not arise only by judicial impli- 
cation, the courts in Ireland might be permitted to employ a practice of 
avis consultatifs; and although the cases between 1922 and 1937 did not 
bear this out,’ there can be no doubt now that the power of the Supreme 
Court extends to the question of deciding the validity of a statute before it is 
applied in a concrete case. Such is the effect of article 26,'° and there has 
been a reference of bills to the Supreme Court on two occasions.'* 


Conclusion 


From all this, it is possible to reach a number of tentative conclusions. 
(1) Where any legislative activity is not expressly prohibited and it is 
sought to establish that it is repugnant to the Constitution, such repugnancy 
must be clearly established.’ This runs counter to the argument, advanced 
in a number of cases, that a bill comes before the court without any pre- 
sumption in its favour." (2) Where specific legislation existed prior to 


15TJ. Story, Commentaries on the Constitution of the United States (Boston, 1833), 
p. 1570; Marbury v. Madison (1803), 1 Cranch 137, 177. 

158MacNeill, Studies in the Constitution of the Irish Free State, p. 53. 

159Q Briain, The Irish Constitution, p. 116. 

160The King (O’Brien) v. Minister for Defence, [1924] 1 I.R. 32; The State (Ryan) 
v. Lennon, [1935] I.R. 170. 

161That article provides that bills may be referred by the President, after consultation 
with the Council of State, to the Supreme Court for a discussion on their constitutional 
validity. 

162] re Article 26 of the Constitution and the Offences against the State (Amend- 
ment) Bill, 1940, [1940] I.R. 470; In re Article 26 of the Constitution and the School 
Attendance Bill, 1942, [1943] I.R. 334. 

168Pigs Marketing Board v. Donnelly (Dublin) Limited, {1939] I.R. 413, per Hanna J. 
at p. 417. In re Article 26 of the Constitution and the Offences against the State (Amend- 
ment) Bill, 1940, supra, per Sullivan C.J. at p. 478; In re Article 26 of the Constitution 
and the School Attendance Bill, 1942, supra, per Sullivan C.J. at p. 344; National Union 
of Railwaymen v. Sullivan, [1947] 1.R. 77, per Murnaghan J. at p. 100; Buckley (Sinn 
Féin) v. Attorney-General, [1950] I.R. 67, per O'Byrne J. at p. 81; Foley v. Irish Land 
Commission, [1952] I.R. 118, per Dixon J. at p. 129. 

164For example, In re Article 26 of the Constitution and the School Attendance Bill, 
1942, supra, Costello K.C. arguendo. There is no trace of the “preferred freedoms” in 
the Irish constitutional cases. 
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1937 and the Constitution contains no express prohibition against it, this 
earlier existence is a matter to which the court should attach considerable 
weight.’® (3) It has been argued that it is not competent for the court to go 
beyond the specific question of the repugnancy of the legislation it is called 
upon to review,’ and support for this view has been sought in a dictum 
of FitzGibbon J. in The State (Ryan) v. Lennon.'™ It should be remem- 
bered, however, that in that case FitzGibbon J. was dealing with the pre- 
cise question of the validity of amendments to the 1922 Constitution, having 
regard to that instrument and to the terms of the Treaty. Yet in the Foley 
Case, Dixon J. thought that dictum had not been “dissented, or departed, 
from in any subsequent decision on a constitutional question.”*®* 

An interesting postscript on the power of judicial review is the type of 
legal argument that has been adumbrated before the courts in the cases 
that have come up for consideration. One effect of the paucity of indigenous 
authority has been the tendency to cite cases from the United States, and 
students of United States constitutional affairs will find such familiar au- 
thorities as Lochner v. New York,'® Adkins v. Children’s Hospital,’ 
Schechter Poultry Corp. v. United States," and Wolff Packing Company 
v. Court of Industrial Relations,‘™ being opened to the court by counsel. 
It is not clear, however, how far these decisions have been resorted to in 
order to found legal argument;?” and it is still less clear how far they have 
influenced the opinions of the Supreme Court. It is to be hoped that future 
cases coming up for review will offer increased scope in this connection, 
and will stimulate an interest in the Irish legal profession for the study of 
United States constitutional law. This, of course, raises the other interesting 
question of the significance of the doctrine of stare decisis in Irish consti- 
tutional cases. It is well known that the Supreme Court of the United States 
soon took the view that it would reverse earlier decisions when it was con- 
vinced that they were “erroneous.”'™* Indeed, after the advent of the 
“Roosevelt court” in 1937, the view was expressed that the decisions of 
the Supreme Court were moving into “the same class as a restricted railroad 
ticket, good for this day and train only.”** In Ireland, however, the trend 
seems to be towards abiding by earlier decisions, though no definite state- 
ment on the point has been made by the Supreme Court. 


165]n re Article 26 of the Constitution and the Offences against the State (Amend- 
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It would be improper to terminate this account of the Irish Constitution 
without a more extended reference to the “directive principles of social 
policy” which appear therein.’ In a sense, these are similar to the preamble 
of the American Declaration of Independence, in which there appeared the 
statement that all men were created equal, endowed with inalienable rights 
to life, liberty, and the pursuit of happiness. The Irish “principles,” too, 
set out lists of rights, which are not to be regarded as a collection of legal 
rules. Since they are not enforceable by the courts, it can only be assumed 
that they express the draftsman’s conception of the proper goal of social 
policy. The emphasis is on the individual, the state favouring and, where 
necessary, “supplementing” private initiative.’ They have afforded a 
model for India,’** Pakistan,’ and Burma,'® all of whose constitutions 
embody principles of a similar nature, and, allowing for the difference in 
environment and in social conditions, there is a marked similarity between 
the various lists. An examination of the Irish collection of principles reveals, 
as one might expect, a tendency towards the expression of views appearing 
in such papal encyclicals as Rerum Novarum and Quadragesimo Anno 
and, indeed, one occasionally hears the suggestion that such a policy is 
worthy of serious consideration by the judiciary and the legal profession.*®* 
The fact that these directive principles are removed from the purview of 
the courts means, in effect, that they are unlikely to have a very important 
effect on the lives of the citizens. A clear statement of aims and objects, 
however, is never a disadvantage and if such directives can in fact point 
the way towards a more precise formulation of political ideals, they are 
likely to be a useful adjunct to the law makers in Ireland today. 


176 Art. 45. 

177Art. 45(3) (i). 

178Constitution of India, 1950, art. 37, and part IV. 
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English-Speaking World (Toronto, 1956); D. Costello, “The Natural Law and the Irish 
Constitution” (1956), 45 Studies 403. 


COPYRIGHT AND PATENT PROTECTION: A STUDY IN 
CONTRASTS 


Haro ip G. Fox* 


N the preface to his Dictionary of the English Language, Samuel Johnson 
ae that “the chief glory of every people arises from its authors.” 
While one might incline to doubt the universal applicability of this dogmatic 
assertion, it is nevertheless cogent evidence of the tribute that has always 
been paid to men of letters and the arts. These men have always been 
objects of respect and honour in every age and even in this day of devotion 
to purely objective considerations they find themselves among the rare 
recipients of admiration and esteem. This veneration of literary, artistic and 
musical accomplishment has in no way been diluted by the monopoly 
accorded to the author, the artist and the composer by way of copyright. 
The lavish streams that pour from the cornucopia of genius are received 
by a grateful people who accept the concept of a reward to the producer 
as being at one with the eternal fitness of things. And so, not only the author’ 
but also the copyright owner has always been the respected favourite of 
public opinion. Not so with the inventor and patentee. All too often he is 
the object of contumely and scurrilous attack of the type summed up by the 
poet who said that “every invention means another multi-millionaire.”* This 
is not only true of the general public as expressed in the polemics of the 
vocal reformer who sees nothing meritorious on the part of those who pro- 
duce improvements in the material welfare of the people but only on the 
part of the great masses who receive and enjoy them: it is also reflected in 
the relative treatment accorded by the law to these benefactors of humanity. 
For it is to be emphasized that both the inventor and the author fall into 
that single class whose members were the objects of Virgil’s encomium: 


Inventas aut qui vitam excoluere per artis, 
Quique sui memores alios fecere merendo.® 


That there should be this disparate approach to the two forms of property 
resulting from production in the fields of art and science is a matter of 
regret but also of possible diagnosis. That the copyright owner has always 
been regarded as the enfant gaté of the radical mind may be explained by 
the fact that the socialist and the man in the ivory tower, who between them 
compose the preponderance of vocal reformers today, are capable of turn- 
ing out an unending quantity of words. That it is true of the legal mind is 
perhaps an accident of history but is more likely the result of the fact that 


*O.C., Ph.D., Litt.D. 

1The term “Author” is here used generally as including the writer, the dramatist, the 
artist and the composer. 
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the inventor is in general a man of practical affairs who is too concerned 
with improvements in physical things to trouble overmuch about possibly 
theoretical rewards, while the author deals mainly in things of the fancy 
and of the mind from which it is only a short step to becoming vocal, in 
word and in print, as to rights and future awards. The inventor per se 
receives his meed of praise, admiration and respect. The inventor of the 
steam engine, the electric lamp, the telephone, wireless telegraphy or a new 
synthesized antibiotic is hailed as bringing great benefit to mankind—so 
long as he is regarded solely as an inventor. But let him seek and obtain 
a patent for his invention and he immediately becomes the enemy of man- 
kind—a grasping, selfish, greedy grinder of the faces of the poor, using his 
power to create a monopoly to the detriment of his fellow man. Based upon 
this perversion of thought the exponent of the trumpery sings of 


Machines, that equity demands 
Should benefit the human race, 

But sure, in heartless owners’ hands, 
Competing workmen to displace.‘ 


Nothing is said about monopoly power of the author, perhaps because he 
has to take no active step to acquire his monopoly: a benevolent legal sys- 
tem confers it on him without even his asking for it. 

This Janus-like scrutiny of two forms of exclusive privilege accentuates 
and emphasizes unwarrantably the monopoly aspect of patents for inventions 
while minimizing the similar character inherent in copyright. Thus the 
modern view of the sciolist on the patent question has been exemplified in 
the following statements: 


The patent has become the principal power weapon of modern monopoly, 
and the misuse of patents the major tactic of industrial cartels.® 


Patents have been used . . . to stifle new enterprise, to limit capacity and 
production, to divide world markets, to impose artificial and arbitrary price 
levels, and to set up private tariff walls.* 


Patents became instruments to coerce independent business to recognize 
worthless patents rather than bear the expense of litigation against a well- 
financed cartel.? 


In contrast to this disparaging attitude toward patents the view taken of 
copyright is one of indulgence and even of admiration. The story of the 
Irish King Diarmid’s judgment when the Abbot Fennian charged St. 
Columba with infringement of copyright in his Psalter* may be entirely 
apocryphal but it demonstrates the underlying feeling toward the work of 
authors which prompted Willes J. in the famous case of Millar v. Taylor 


4John Luckey McCreery, Decoration Day (1903). 

5Wendell Berge, Cartels, Challenge to a Free World (Washington, 1944), p. 37. 

8] bid., p. 38. 

7Thurman W. Arnold, Presentation to the Royal Commission on Patents, Copyrights, 
Trade Marks and Industrial Designs (Canada), Nov. 21, 1955. 

8“To every cow her calf, and accordingly to every book its copy.” 
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to observe: “It is wise in any state, to encourage letters, and the painful 
researches of learned men. The easiest and most equal way of doing it, is, 
by securing to them the property of their own works. . . . A writer’s fame 
will not be the less, that he has bread, without being under the necessity 
of prostituting his pen to flattery or party, to get it.’ 

It is undeniably true that the right of the inventor and the right of the 
author both spring from the same source. Every reason that can be urged 
for the work of an author may be urged with equal force for the inventor 
of a machine. “The very same arguments of ‘having a right to his own pro- 
ductions’, and all others, will hold equally in both cases: and the immorality 
of pirating another man’s invention is fully as great, as that of purloining his 
ideas.””’® Both rights are founded in production. The law does not give to an 
inventor a right to his invention or to an author a right to his literary pro- 
ductions. The law recognizes an original, pre-existing, inherent right of 
property in those things and endeavours to secure to inventors and authors 
some measure of enjoyment of those rights. Invention and authorship result 
in rights of property which stand on plainer principles of natural law than 
most other rights of property. 

But the attitude, both public and legal, toward these two similar rights 
of property is almost diametrically opposed. Patents for inventions were, 
it is true, excepted from the total condemnation of monopolies contained in 
the Statute of Monopolies of James I,"* but the wisdom and propriety of 
this exception have many times since been questioned and criticized and, 
indeed, on more than one occasion the suggestion has been made that the 


patent system ought to be abolished.’* Daniel Webster felt it necessary to 
resist this trend in his famous defence of patents: 


The right of an inventor to his invention is no monopoly. It is no monopoly 
in any other sense than as a man’s own house is a monopoly. A monopoly, as it 
was understood in the ancient law, was a grant of the right to buy, sell, or carry 
on some particular trade, conferred on one of the king’s subjects to the exclusion 
of all the rest.'* Such a monopoly is unjust. But a man’s right to his own inven- 
tion is a very different matter. It is no more a monopoly for him to possess that, 
than to possess his own homestead. 

But there is one remarkable difference in the two cases, which is this, that 
property in a man’s own invention presents the only case where he is made to 
pay for the exclusive enjoyment of his own. For by law the permission so to 
enjoy the invention for a certain number of years is granted, on the condition 
that, at the expiration of the patent, the invention shall belong to the public. 
Not so with houses; not so with lands; nothing is paid for them, except the 
usual amount of taxation; but for the right to use his own, which the natural 
law gives him, the inventor as we have just seen, pays an enormous price. Yet 
there is a clamour out of doors calculated to debauch the public mind." 


9(1769) 4 Burr. 2303, 2335. 10] bid., per Yates J. at p. 2386. 

11(1624) 21 Jac. I, c. 3. 12(1946) 44 Patent and Trade Mark Review 119. 

18Sec, for example, the definition of monopoly given by Coke, Institutes, part 3, 
p. 181; H. G. Fox, Canadian Patent Law and Practice (3rd ed., Toronto, 1948), p. 2. 

14The Writings and Speeches of Daniel Webster (National ed., Boston, 1903), vol. XV, 
pp. 438-9. 
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There is indeed, and has been for a long time past, a clamour out of doors 
about patents and the public mind has in large measure been debauched 
by it. But when it comes to a consideration of copyright a quite different 
atmosphere prevails. In that case one hears nothing about the “power 
weapon” of copyright and that naughty word “monopoly” is seldom, if ever, 
mentioned. On the contrary the rejection of that appellation in the public 
mind tacitly echoes the words of Sargant L.J. in Harms Inc. @ Chappell 
& Co. v. Martans Club Ltd. “The word ‘monopoly’ has been used, but I 
think all suggestions that lie in the word ‘monopoly’, adverse to the principle 
of monopoly, are singularly wanting in the case of the protection of the 
property of authors and composers. I suppose there is no property which 
juristicially speaking is more entirely the property of an individual than work 
which has been the direct result of the labour and the talent or genius of 
the author or composer who has given it to the world.’”’”® 

What then is the practical result of this dichotomic view of these two 
species of property each of which constitutes a monopoly in the sense of 
an exclusive right to own and exercise that property? Put shortly, the result 
is a discrimination in the treatment of these two rights that is shocking to 
any balanced sense of equity. There are several facets which reflect these 
diversities but consideration may be given to some few that may illumine 
the subject. 





1. Invention versus Literary Merit 


Perhaps nowhere in the entire realm of property rights does the law 
demonstrate such a conspicuous inequality as it does in the principles 
applicable to the basis of acquisition of the respective rights in patents and 
copyright. The Canadian Patent Act provides that “any inventor of an 
invention” may petition for the grant of a patent.’® This language stems 
directly from the words used in the famous section 6 of the Statute of 
Monopolies’? which provided an exception from the general prohibition of 
the statute against monopolies in the case of “letters patents and graunts of 
privilege for the terme of fourteene years or under, hereafter to be made of 
the sole working or makinge of any manner of new manufactures within 
this Realme, to the true and first inventor and inventors of such manu- 
factures, which others at the tyme of makinge such letters patents and 
graunts shall not use, soe alsoe they be not contrary to the lawe, nor mis- 
chievous to the State, by raisinge prices of commodities at home, or hurt 
of trade, or generallie inconvenient.” There were thus provided in limine 
the requirements that, in order to be validly patentable, a manufacture had 
to be new and not conducive to any harmful effects—in other words, it 
had to be possessed of novelty and utility, albeit these requirements were to 
some extent negatively expressed. There was no requirement beyond these 


15[1927] 1 Ch. 526, 535. 16R.S.C. 1952, c. 203, s. 28(1). 
17(1624) 21 Jac. I, c. 3. 
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two factors other than that the subject-matter of the grant must be a man- 
ner of manufacture. The use of the word “inventor” in the statute was 
based upon its Latin root “invenire” and identified the recipient of the 
grant in no more precise terms than that he must be the person who first 
came upon the particular manner of new manufacture. That the word 
“inventor” contained within it the concept that only a mental act of a some- 
what high but undefinable quality could qualify a person as an inventor was 
a refinement of thought which had no place in the minds of the framers 
of the statute and did not occur to the judicial mind for over two centuries.*® 

But then the judicial passion for legislation under the guise of statutory 
interpretation succeeded in placing a wholly unwarranted gloss upon the 
plain meaning of the words of section 6 which has bedevilled the patent law 
of the common law countries for nearly a century. Although the defence 
of paucity of invention was raised in Crane v. Price’® and swept aside by 
Tindal C.J. in his address to the jury,”° it was not until 1862, after there 
had occurred all the litigation on the great patents which had made the 
Industrial Revolution possible, that the courts propounded the doctrine 
that, as well as being new and useful and possessing subject-matter such as 
to constitute it a “manner of manufacture,” a thing, in order to be patent- 
able, had to be an invention. It is astonishing to note, when viewed in the 
perspective of ‘history, how the judges of the common law countries con- 
sistently for over two centuries upheld patents if they were new and useful 
and were in respect of a manner of manufacture and then, about the middle 
of the nineteenth century, seized with almost eager unanimity on this highly 
effective method of invalidating patents.”" 


18Jn his annotations to the decision in Morgan v. Seaward (1837), 1 W.P.C. 187 at 
p. 197, Webster commented upon the effect of the decided cases up to 1844 in these 
words: “So that whenever utility is proved to exist in any great degree, sufficiency of 
invention to support a patent may be presumed; and if such invention be any manner 
of manufacture, and new, and the specification be sufficient, the letters patent for such 
invention will be valid in law’ (1 W.P.C. 197n). In Crane v. Price (1842), 1 W-.P.C. 
377 at p. 409, Tindal C.J. pointed out that, while some patents had failed on other 
grounds, none had failed “on the ground that the invention itself was not the subject 
of a patent.” Commenting on this decision, Webster noted that “it may be observed, 
that no case is reported or mentioned in any of the books in which a patent has failed, 
simply on the ground of the invention not being the subject-matter of letters patent; 
some other ground, as want of novelty, or defect of specification, having been the real 
cause of failure (1 W.P.C. 409n). 

19(1840-2) 1 W.P.C. 377. 20] bid., 411. 

21The new doctrine was first enunciated in the following decisions: 

In England: Horton v. Mabon (1862), 12 C.B.(N.S.) 437 (affirmed 16 C.B.(N‘S.) 
141) per Willes J. at p. 451: “No doubt, a new combination of old machinery or instru- 
ments whereby a new and useful result is attained, may be the subject of a patent. But 
there must be some invention.” White v. Toms (1868), 37 L.J. Ch. 204, per Malins V.-C. 
at p. 207: “.. . there is no invention in it... . however meritorious as an improvement 
. .. it is not the subject for a patent.” 

In Canada: Waterous v. Bishop (1870), 20 U.C.C.P. 29 at p. 36, Hagarty C.J. quoted 
with approval from Willes J. in Horton v. Mabon, supra: “No doubt a new combination 
of old machinery or instruments, whereby a new and useful result is attained may be 
the subject of a patent; but there must be some invention. . . .” 

In the United States: Hotchkiss v. Greenwood (1850), 52 U.S. 248 at p. 266: “... 
unless more ingenuity and skill in applying the old method . . . were required . . . than 
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The settled doctrine of the common law had previously been that “a com- 
bination, if simple and obvious, yet if entirely new, is patentable.”?? One 
after another, judges failed to avoid the subtle temptation of viewing scien- 
tific phenomena with a retrospective eye instead of examining them in 
their contemporaneous setting. They succumbed to reconstruction by hind- 
sight, that tempting exercise for astute minds. It is obvious that the impact 
of mechanical and industrial development during the nineteenth century 
had led the judges of the common law countries to regard themselves as 
Canutes who, for the general good, would roll back the advance of monopoly 
power and right the balance of economic life as the Statute of Monopolies 
had done two centuries earlier. What they overlooked was the difference in 
the basis of the monopoly rights in the seventeenth and in the nineteenth 
century. On the earlier occasion the monopolies that were considered harm- 
ful and to be suppressed were those that fell into Coke’s definition as being 
those “‘whereby any person or persons, bodies politic or corporate, are sought 
to be restrained of any freedom or liberty that they had before, or hindered 
in their lawful trade.”** The monopolies that the judges were dealing with 
in the nineteenth century were not confiscatory of vested rights but on the 
contrary were merely confirmatory of the rights of property newly brought 
into being. So strictly has this doctrine of invention been applied that the 
Supreme Court of Canada, since its establishment in 1875 to the present 
time, has held invalid on the ground of lack of invention, the majority of 
the patents that came before it. Forty-five cases in which the question of 
invention was present have come before the court in those years. Of these 
the patentee was successful in fourteen, the attack on the validity of the 
patent succeeded in twenty-nine, and success was divided in two. The cases 
involved fifty-four patents. Eighteen were held valid and thirty-six were 
held invalid on the ground that they did not show inventive ingenuity. 
While the results of patent litigation in Great Britain have not been quite 
so unhappy for the patentee the experience in the United States has been so 
distressing and so manifest as to call forth the biting comment from Justice 
Jackson of the United States Supreme Court that “the only patent that is 
valid is one which this court has not been able to get its hands on.” 

Such a situation might be tolerable if judges were adequately informed 
as to the ratio of their decisions when they postulate that a patent lacks 
invention. But they are not and one must be frank to admit that they can- 
not be. What is invention is nothing more than a metaphysical fiction of 
which there can be no universally agreed definition. It involves entirely a 


were possessed by an ordinary mechanic acquainted with the business, there was an 
absence of that degree of skill and ingenuity which constitute essential elements of every 


invention. In other words, the improvement is the work of the skilful mechanic, not 
that of the inventor.” 


22See, for example, Earle v. Sawyer (1825), 4 Mason 1. 
23] nstitutes, part 3, p. 181. 
24Jungerson v. Ostby and Barton Co. et al. (1949), 80 US. Pat. Q. 32, 36. 
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subjective decision based upon individual perception. In the House of Lords, 
Lord Porter has acknowledged that “ultimately the conclusion to which 
any tribunal or member of a tribunal arrives in a matter of this sort must 
be largely personal.”*° In the United States, Judge Frank has compared the 
difficulty of defining “invention” with the similar problem posed by the 
word “beautiful” and has pointed out that upon reading discussions of 
“invention” one recalls the aphorism that there is no sense in disputes about 
matters of taste.® In Canada, that painstaking judge, Maclean J., defined 
invention by suggesting that there is an “ ‘impalpable something’ . . . which 
distinguishes things invented from things otherwise produced.”** More 
recently Thorson P. has stated that “One of the difficulties is that there is 
no objective standard of invention. What one person might regard as inven- 
tive another would consider as obvious. . . . thus far no one has been able 
to lay down a precise rule for distinguishing between a patentable advance 
in an art and an obvious workshop improvement and the determination 
may be a subjective one in view of the lack of an objective standard. . . .”** 
Thorson P. in this passage echoed to some extent the helpless cri de ceeur of 
Tomlin J. in the well-known passage in Samuel Parkes @Co. Ld. v. Cocker 
Brothers Ld. “Nobody, however, has told me, and I do not suppose any- 
body ever will tell me, what is the precise characteristic or quality the 
presence of which distinguishes invention from a workshop improvement. 
Day is day, and night is night, but who shall tell where day ends or night 
begins?”’** Thus, even the judges have acknowledged a counsel of despair and 
the terminus ad quem has returned to the terminus a quo. Invention in the 
end is what the judges say it is. Examined with the subjective approach of 
an astute judicial mind, invention exists in direct proportion to the apprecia- 
tion of the extent to which a patent of monopoly contributes to the public 
welfare or operates to its detriment. The record has demonstrated the trend 
of judicial opinion on this question. 

And what of copyright? Is this high standard of perfection and intrinsic 
worth applied to the monopolies conferred by copyright on authors, artists 
and composers? By no means. Those cossetted favourites of the law are 
required to meet no such high standard. Drivel, daub and cacophony are 
sufficient. Doggerel poetry, the dime novel, the comic strip and the stridu- 
lous discords of Tin Pan Alley are protected on an equal basis with the 
productions of Masefield, Shaw, Whistler and Vaughan Williams. Literary, 
artistic, dramatic or musical quality or merit, in the sense of aesthetic quality 
or virtue, is not an essential ingredient of copyright. Thus, in Walter v. 


25Electric and Musical Industries Ltd. et al. v. Lissen Ltd. et al. (1939), 56 R.P.C. 
23, 62. 

26Picard v. United Aircraft Corporation (1942), 53 U.S. Pat.Q. 563, 569. 

27Crosley Radio Corporation v. Canadian General Electric Co. Ltd., [1935] Ex. C.R. 
190, 197. 

280’Cedar of Canada Limited v. Mallory Hardware Products Limited (1955), 15 
Fox Pat. C. 134, 152. 

29(1929) 46 R.P.C. 241, 248. 
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Lane, Lord Halsbury L.C. observed: “. . . if I have not insisted upon the 
skill and accuracy of those who produce in writing or print spoken words, 
it is not because I think the less of those qualities, but because, as I have 
endeavoured to point out, neither the one nor the other are conditions pre- 
cedent to the right created by the statute. That right, in my view, is given 
by the statute to the first producer of a book, whether that book be wise or 
foolish, accurate or inaccurate, of literary merit or of no merit whatever.”*° 
In the same case Lord Brampton said: “I do not agree that the question of 
the authorship of a book depends upon the literary quality of it. If a person 
chooses (and many do) to compose and write a volume devoid of the faint- 
est spark of literary or other merit, I see no legal reason why he should not, 
if he desires, become the first publisher of it and register his copyright, 
worthless and insignificant as it would be. That statute has prescribed no 
standard of merit in a book as a condition to entitle its author to become the 
proprietor of copyright in it.”** 

The anomalous inequity is thus apparent. A patent monopoly must be 
based upon a quality of merit so high as to be seldom attainable; a monopoly 
by copyright may be based upon a quality entirely lacking in merit. This 
inconsistent separation into antitheses is illuminated by the words of Lord 
Fullerton in Alexander v. Mackenzie: “The preparing and adjusting of 
such writings require much care and exertion of mind. As to invention, that 
is a different thing. It does not require the exercise of original or creative 
genius, but it requires industry and knowledge.”’** 


2. Novelty versus Originality 


In patent law the novelty of an improvement has always been a sine qua 
non of validity. The Statute of Monopolies excepted from its prohibition 
only “any manner of new manufacturers within this Realme . . . which 


30[1900] A.C. 539, 549. 

81Jbid., 558. See also University of London Press, Limited v. University Tutorial 
Press, Limited, [1916] 2 Ch. 601, per Peterson J. at p. 608: “It may be difficult to 
define ‘literary work’ as used in this Act, but it seems to be plain that it is not confined 
to ‘literary work’ in the sense in which that phrase is applied, for instance, to Meridith’s 
novels and the writings of Robert Louis Stevenson. . . . In my view the words ‘literary 
work’ cover work which is expressed in print or writing, irrespective of the question 
whether the quality or style is high.” Kantel v. Grant, Nisbet &@ Auld Limited, [1933] 
Ex. C.R. 84, per Maclean J. at p. 95: “Literary skill or originality is not necessary for 
a copyright, and does not depend on whether the material collected consists of matters 
which are publici juris, or whether such materials show literary skill or originality, 
either in thought or in language, or anything more than industrious collection. . . . The 
Courts appear to be extremely liberal in their construction of what constitutes copy- 
right.” King Features Syndicate Inc. v. O. and M. Kleemann, Ltd., [1941] 2 All E.R. 
403, per Lord Wright at p. 416: “It was not, it is true, a work of any high artistic merit, 
but it was clearly entitled to the protection which the Act of 1911 gives to artistic 
copyright.” 

82(1847) 9 Dunlop (Sc. Ct. of Sess.) 748, 755. Cf. Cuno Engineering Corporation v. 
The Automatic Devices Corporation (1941), 51 U.S. Pat.Q. 272, per Douglas J. at p. 
275: “That is to say the new device, however useful it may be, must reveal the flash of 
creative genius, not merely the skill of the calling. If it fails, it has not established its 
right to a private grant on the public domain.” 
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others at the tyme of makinge such letters patents and graunts shall not 
use. . . .” This requirement has been carried into all modern patent systems. 
The Canadian Patent Act defines “invention” in terms of its being new and 
useful.** In order to be patentable an invention must be (a) not known or 
used by any other person before the applicant invented it; (b) not described 
in any patent or in any publication printed in Canada or in any other 
country more than two years before application; and (c) not in public use 
or on sale in Canada for more than two years prior to application in 
Canada.™ If any one of these three requirements cannot be met, no valid 
patent can result, The theory of the law of patents is that patents are 
synallagmatic in nature: the grant of an exclusive privilege must, in the 
public interest, be compensated by the provision of an advantage flowing to 
the community. In order that a real benefit may flow to the public, the 
manufacture, as well as being possessed of none of the harmful attributes 
provided against in section 6 of the Statute of Monopolies, must be new, for 
otherwise the public receives no benefit which it did not have before the 
grant and the exclusive privilege granted in respect of its disclosure im- 
mediately falls within the class of prohibited and illegal monopolies set out 
in Coke’s classical definition.** So far as novelty is concerned, the primary 
principle of patent law is that if the public once becomes possessed of an 
invention by any means whatsoever no subsequent valid patent can be 
granted to any person. The following statement of the law was quoted with 
approval by Lord Blackburn in Patterson v. The Gas Light and Coke Co.: 
“If the public once becomes possessed of an invention by any means what- 
ever, no subsequent patent for it can be granted either to the true or first 
inventor himself, or any other person, for the public cannot be deprived of 
the right to use the invention, and a patentee of the invention could not give 
any consideration to the public for the grant, the public already possessing 
everything that he could give.’’** 

There is thus a clearly defined requirement of absolute novelty in order 
that a patent may be valid. This requirement of novelty may be negatived 
by showing that a patented invention has been put into the possession of the 
public by a prior patent, by a prior publication, or by the use of a prior 
machine or article in such a manner as to have become available to the 
public.** If it is sought to defeat a patent by means of a prior publication 
it is true that the information as to the alleged invention given by the prior 
publication must, for the purposes of practical utility, be equal to that given 


38R.S.C. 1952, c. 203, s. 2(d). The British Patents Act, 1949 (12, 13 & 14 Geo. VI, 
c. 87), s. 101, defines “invention” as meaning any manner of new manufacture the sub- 
ject of letters patent and grant of privilege within section six of the Statute of Monopo- 
lies. The United States Patent Act (35 U.S.C.), s. 31, provides for the application for a 
patent by whoever has invented or discovered any new and useful process, etc. 

34R.S.C. 1952, c. 203, ss. 28, 63. 35] nstitutes, part 3, p. 181. 

36(1878) 3 App. Cas. 239, 244. 

37Patent Act, s. 63. 
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by the subsequent patent.** It is also true that an almost equally rigid 
standard has been applied in the case of a prior physical use for it has been 
said that a prior use must either succeed or fail altogether.*® The rigid 
nature of the proof required to negative novelty is demonstrated by the 
fact that a prior publication, in order to be successful, must show on its face 
all the elements of the patented invention and two or more publications 
cannot be combined and read together for this purpose. In other words, a 
mosaic of extracts from various publications cannot be used to defeat 
novelty.*° But the severity of this rule is only apparent for, if the attack is 
directed not at novelty but at obviousness or lack of invention in the light 
of what is shown in the prior art, then the making of a mosaic of extracts is 
quite permissible, whether the mosiac relates to things previously used or 
to things shown in previous publications.*’ A patentee is thus under the 
necessity of meeting a high and rigid standard of absolute novelty which 
can be defeated not merely by showing that his alleged invention was used 
or known by some person before the date on which he invented it but also 
by showing that a number of prior existing things or documents when 
looked at collectively could, by a process of ex post facto analysis and re- 
construction, lead a court to the conclusion that, if a mechanic had seen 
those things all pieced together as they are assembled in court by competent 
counsel and scientific witnesses, he could have produced the alleged in- 
vention claimed by the patentee. And this is true even though the patentee 
never saw those prior publications and prior physical uses and even though, 
in making his invention without that knowledge, he took a real inventive 
step. 

Copyright, on the other hand, is not dependent for its subsistence on 
novelty. It depends only on originality. The Copyright Act provides that 
copyright shall, subject to certain conditions as to authorship and publica- 
tion, subsist “in every original literary, dramatic, musical and artistic 
work.”’*? Whether the work is new or not is immaterial: it must merely be 
original in the sense that it must not be copied from another work. As 
Peterson J. observed in University of London Press, Limited v. University 
Tutorial Press, Limited, “The word ‘original’ does not in this connection 
mean that the work must be the expression of original or inventive thought. 
Copyright Acts are not concerned with the originality of ideas, but with the 
expression of thought, and, in the case of ‘literary work,’ with the expression 

88Hill v. Evans (1862), 4 DeG.F. & J. 289, per Lord Westbury at p. 300; Pope 
Appliance Corporation v. Spanish River Pulp and Paper Mills Ltd. (1929), 46 R.P.C. 


23; O’Cedar of Canada Limited v. Mallory Hardware Products Limited (1955), 15 
Fox Pat. C. 134, 149. 


89Boyce v. Morris Motors Ld. (1927), 44 R.P.C. 105, 137. 

49Pope Appliance Corporation v. Spanish River Pulp and Paper Mills Ld., supra, per 
Lord Dunedin at p. 54. 

41Allmanna Svenska Elektriska A/B v. The Burntisland Shipbuilding Coy. Ld. (1951), 
69 R.P.C. 63, per Jenkins L.J. at p. 69; Martin and Biro Swan Ld. v. H. Millwood Ld., 
[1956] R.P.C. 125, per Viscount Simonds at p. 133; ibid., per Lord Reid at p. 139. 

42R.S.C. 1952, c. 55, s. 4(1). 
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of thought in print or writing. The originality which is required relates to 
the expression of the thought. But the Act does not require that the expres- 
sion must be in an original or novel form, but that the work must not be 
copied from another work—that it should originate from the author.” 
It thus appears that the owner of copyright has no monopoly in the subject- 
matter. Others are at liberty to produce the same result provided they do so 
independently and though they are not the first in the field their work is 
none the less original in the sense in which that word is used in the Copy- 
right Act.** 

Thus it is that a literary work might appear ipsissima verba the same as a 
previous work and yet be entitled to copyright unless it could be shown that 
the later work was copied from the earlier. It is on this basis that street 
directories, catalogues, time-tables and other works of that type are entitled 
to copyright. So too, a photograph of a common and well-known scene 
or of an existing painting is itself entitled to copyright. It may be proper 
that such should be the case, but when viewed in the light of the respective 
terms of protection given to patents on the one hand and copyright on the 
other, it is somewhat disconcerting to realize that, to be valid, a patent must 
meet the rigid, unqualified test of novelty previously discussed while copy- 
right may subsist even though the author has contributed little, or even 
nothing, to the welfare or improvement of the public. 


3. Formalities of Acquisition 


When an inventor makes an invention he may, as did the ancient 
philosopher, shout “Eureka” and consider the matter completed. If he does 
that and no more the matter will be finished as far as he is concerned, for 
he will have no protection for his invention. If he wants protection he must 
take the utmost pains to comply with a series of rigorous conditions laid 
down by the Patent Act. He must not attempt to prove that his invention 
is workable and commercially acceptable for too long a period before he 
applies for a patent*® or he will find that, in law, he has dedicated his in- 
vention to the public. He must not, in order to avoid this pitfall, try to keep 
his invention secret for if he does someone else may come along, make the 
same invention and apply for a patent which will be validly granted because 
the former’s invention was not made “available to the public.”** If the 
inventor desires protection he must therefore petition for it. He must file 
with his application a specification and drawings correctly and fully describ- 
ing his invention and its operation or use as contemplated by him.‘ Woe 
betide him if this document is not adequately drafted, for a beneficent 


4311916] 2 Ch. 601, 608. 

44] iddell v. Copp-Clark Company (1903), 2 O.W.R. 16; Kantel v. Grant, Nisbet @ 
Auld et al., [1933] Ex. C.R. 84, 95. 

45Patent Act, R.S.C. 1952, c. 203, s. 28(1)(c). 

46]bid., s. 63(1)(a); Dollond’s Case (1766), 1 W.P.C. 43. 

47R.S.C. 1952, c. 203, s. 36. 
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legislature has provided him with a comprehensive set of statutory directions 
for its framing and in addition has established for his guidance and assist- 
ance no less than 144 rules of procedure relating to the preparation and 
content of his application and its conduct through the patent office. This 
specification of his invention is a document uberrimae fidei and if he does 
not comply with all the exacting rules as to its content, not only as to his 
good faith but as to the document's sufficiency of description and freedom 
from ambiguity, there are several hundred judicial decisions which will 
explain to him wherein he failed and the reasons why his patent must be 
held to have been improperly granted and is consequently invalid. 

In addition to this he must, of course, put fences around his monopoly. 
The Patent Act provides that “the specification shall end with a claim or 
claims stating distinctly and in explicit terms the things or combinations that 
the applicant regards as new and in which he claims an exclusive property 
or privilege.”*® He will find that this provision means that no matter how 
fully and accurately he describes his invention in the body of his specifica- 
tion he obtains no monopoly unless it is claimed in the claims. On this 
basis he will find that the maxim, “What is not claimed is disclaimed,”™ 
is applicable and that, if he has made and disclosed in his specification more 
than one invention or more than one embodiment of an invention, no 
matter how novel or useful they may be, but has failed to claim more than 
one, he is in the lamentable position that the law will hold that he has 
given the others to the public.*? 

Having complied, possibly satisfactorily, with the requirements of the 
Patent Act as to his specification and claims, the inventor’s application must 
then run the gauntlet of an examination by the examiners of the patent 
office. The statute provides for “a careful examination” of the application™ 
and the applicant must be prepared to show that his invention is new when 
faced with any prior references cited to him by the examiner, such refer- 
ences being any prior patent or publication of this or any foreign country. 
He must also be prepared to show that his application complies with all the 
other provisions of the Patent Act in that his invention is proper subject- 
matter for a patent, that it is useful, and that it was arrived at as a result 
of inventive ingenuity and not mere mechanical skill.°* Assuming his success 
in overcoming all these pitfalls he will receive a patent, upon paying the 
appropriate fees,” only to find that, while there is a prima facie presumption 


48See Minerals Separation North American Ltd. v. Noranda Mines Limited, [1947] 
Ex. C.R. 306 at 352, 6 Fox Pat. C. 130 at 176, per Thorson P. 

49R.S.C. 1952, c. 203, s. 36(2). 

50Electric @ Musical Industries Ld. v. Lissen Ld. (1939), 56 R.P.C. 23, per Lord 
Russell of Killowen at p. 39; Raleigh Cycle Coy. Ld. v. H. Miller and Coy. Ld. (1946), 
63 4) 113, per Vaisey J. at p. 122, [1948] 1 All E.R. 308, per Lord Normand 
at p. 31 

5lHarrison v. The Anderston Foundry Company (1876), 1 ‘ie Cas. 574. 

52Hinks v. Safety Lighting Company (1876), 4 a D. 607 (Jessel M.R.). 

58R.S.C. 1952, c. 203, s. 37. 54] bid., ss. 2(d), 28. 55] bid., s. 7 
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in favour of its validity," it grants to him the exclusive right of exercising 
his invention “subject to adjudication in respect thereof before any court of 
competent jurisdiction.”°’ He thus finds himself in the position of having a 
grant of an exclusive right subject to attack on a multiplicity of grounds and 
the records of the courts show him that his chances of sustaining its validity 
are less than one in three. 

Not so with copyright. As my pen writes the words I am now writing 
copyright immediately subsists in those words as an unpublished work and, 
when this article is published in the Universiry or Toronto Law 
JOURNAL, copyright will subsist in it in my ownership as a published work. 
I need do nothing more than make, that is, write, the work. Whatever may 
have been the position under the confusion of statutory provisions prior to 
the coming into force of the present Copyright Act,°* since January 1, 1924, 
an author is entitled to copyright in Canada without the performance of 
any formality whatsoever. By virtue of the enactment of this statute Canada 
was able to adhere to the Berne Convention which provides that the rights 
conferred by the Convention are to be enjoyed free from formality.** Copy- 
right protection in Canada, as in Great Britain and all the other signatory 
countries of the Berne Convention, therefore, no longer depends on registra- 
tion or other formal act.® Copyright is now sometimes referred to as “auto- 
matic copyright” for without any act beyond its making copyright is now 
conferred upon the author of a work.®* Not for the author are the perils of 
formalities to be endured. Not for him are provided the pitfalls of framing 
an application, a specification and claims to his monopoly. Not for him is 
there instituted any examination of his claim to originality and consequent 
protection. Not from him are any fees required. A beneficent legal system 
confers on him an automatic protection which is accepted as the just reward 
of a deserving profession. 


4. Relative Terms of Protection 


The inventor who, after long and arduous effort and experiment, brings 
to fruition and successful application a new and useful machine or process 
which may be the means of making necessities and even luxuries available 
to the public at a cost within the reach of all, or who has painstakingly dis- 
covered and perfected the synthesis of a new drug which results in the saving 
of countless lives and the diminution of pain and suffering is, if he success- 
fully eludes all the traps set for him by an unsympathetic legislature and a 
watchful legal system, entitled to obtain the exclusive right to practise his 

S8Ibid., s. 48. 

5TIbid., s. 46. 

58R.S.C. 1952, c. 55. 

59Berne Convention for the Protection of Literary and Artistic Works (Sept. 9, 1886), 
as revised, art. 4. 

60Zamcois v. Douville et al. (1943), 3 Fox Pat. C. 44; King Features Syndicate Inc. 


v. O. @ M. Kleemann Ltd., [1941] 2 All E.R. 403, per Viscount Maugham L.C. at 407 
61Copyright Act, s. 4. 
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invention for a term of seventeen years.®* During that time he is under the 
necessity of obtaining the requisite financing to set up manufacturing 
facilities to supply the demand, under pain of having his exclusive right 
stripped from him, and of educating the public to the benefit of, and need 
for, his invention. Experience has shown that many worthy inventions are 
ahead of their time, because by its very nature the inventive mind operates 
well in advance of the mind of profanum vulgus, with the result that in- 
ventors often fail to obtain an adequate reward for their labours before their 
patents expire. In Great Britain, a patentee is permitted to petition the High 
Court for an extension of the term of his patent and to obtain such an ex- 
tension if he can show that he has received inadequate remuneration or has 
suffered loss or damage by reason of hostilities between his country and any 
foreign state. ®** Not so in Canada or the United States. On this continent 
we are so deluded by the anti-monopoly “clamour out of doors” and so 
deceived by the self-styled guardians of public interest in their misguided 
attacks on trusts and combines that a supine legislature bows to the clamour- 
ous minority and fears to do justice to those who contribute, not vocally but 
practically, to the amenities of civilization. 

The author, however, fares differently. He writes a book, be it good or 
bad, he paints a picture which may be a masterpiece or a crudity, he com- 
poses music which may inspire the senses or may revolt with its dissonance; 
all is fish that comes to the net; all receive the same magnanimous treat- 
ment. Under the Berne Convention, to which both Canada and Great 
Britain are signatories, he obtains exclusive protection for his work for the 
whole of his life and fifty years after his death. Not only is the author pro- 
tected for all his works so long as he is alive but his children and even his 
grandchildren draw tribute from the public for a half century after his 
ability to make further contributions has ceased. Thus, when Alexander 
Graham Bell invented the telephone he received only the meagre extent of 
protection grudgingly accorded by the Patent Act and yet his invention has 
revolutionized the face of civilization. For his writings George Bernard 
Shaw’s estate will continue to collect royalties for fifty years after his death. 
Thus, in the case of those of his works written during his twenties the term 
of protection will endure for about a century and a quarter. 

Until recently, the United States provided a maximum term of fifty-six 
years for the subsistence of copyright.** But now that country has adhered 
to the Universal Copyright Convention signed at Geneva in 1952, under 
the terms of which the duration of copyright is not less than the life of the 
author and twenty-five years after his death.*° Canada has not yet adhered 
to that Convention but the use of the words “not less than” in article IV, 
2 is significant. 


€2Patent Act, s. 49. 68British Patents Act, ss. 23, 24. 
®4Copyright Act, ss. 23, 24. 


65Universal Copyright Convention (Geneva, Sept. 9, 1952), art. IV, 2. 
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5. The Area of Protection 


An inventor who obtains a patent in any one country obtains thereby 
no protection in any other country, save only the right of priority of applica- 
tion provided by the International Convention for the Protection of In- 
dustrial Property.” If a patent is granted to him in Canada no rights flow 
to him from such grant in any country other than Canada. If he desires 
his invention to be protected in any other countries he must apply for patent 
in those other countries, complying with the domestic laws of those countries 
and paying the substantial fees and subsequent annuities provided in those 
laws. The author, however, is on quite a different footing. Provided he is a 
national of a Convention country and publishes his work in a Convention 
country he is entitled to copyright not merely in his own country but in all 
other Convention countries in addition—without the performance of any 
formality and without the payment of one penny to the government of any 
country, including his own. He thus obtains protection in more than forty 
countries, not counting colonies and protectorates.® It is thus not a matter 
of surprise that the inventor regards the author with something approaching 
envy. 


6. Remedies for Infringement 


When the patentee finds that some other person is failing to respect the 
exclusive right to practise his invention granted to him by his patent he 
may proceed against that person by way of a civil action for infringement. 
The state takes no part in assisting him. But the copyright owner is in a 
much better position. He, of course, has a similar right to bring an action 
for infringement against any person who fails to respect his rights.® But a 
beneficent state also stands ready to assist him with all the force at its com- 
mand. Penal sanctions are provided’ whereby a person who knowingly 
infringes copyright may, in addition to being required to pay damages in a 
civil action for infringement, find himself liable to a substantial fine and to 
imprisonment with or without hard labour for a term not exceeding two 
months. If the infringer makes or causes to be made any change in or 
suppression of the title, or the name of the author, of any dramatic or 
operatic work or musical composition in which copyright subsists in Canada, 
or makes or causes to be made any change in such work or composition 
itself without the written consent of the author or his legal representative, 
in order that the same may be performed in whole or in part in public for 
private profit, he is also liable to a substantial fine, and, for a second offence, 
either to fine or imprisonment for two months, or to both.” 


66Paris, 1883; revised, Brussels, 1900, Washington, 1911, The Hague, 1925, and 
London, 1934. 


67See the Copyright Act, s. 4, and the Berne Convention, art. 4. 
68Patent Act, ss. 56, 57. 69Copyright Act, s. 20. 
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If a patentee, restricted to a civil action for infringement, happens to be 
successful in his action he is entitled to an injunction restraining further 
infringement, to destruction of infringing articles in the defendant’s pos- 
session and, at his election, either to the payment of the damages he has 
suffered or alternatively to an account of the profits the defendant has 
made by reason of the defendant’s wrongful acts. But the copyright owner 
is not so limited. Putting to one side for the moment the summary remedies 
available to the copyright owner, it is interesting to examine the generous 
treatment accorded to him in a successful civil action. He is, of course, 
entitled to an injunction restraining the plagiarist from further infringement 
and to payment of the damages he has suffered by reason of the defendant’s 
wrongful acts as in the case of a successful action by a patentee. But there 
the similarity ends between the relief accorded in the two cases. For the 
infringer is, by statute, not only required to pay “such damages” to the 
owner of the right infringed as he may have suffered due to the infringe- 
ment: he is also required to pay “in addition thereto such part of the profits 
that the infringer has made from such infringement as the court may decide 
to be just and proper.”? Damages and profits are thus cumulative and not 
alternative remedies as in the case of patent infringement.” But this is not 
all. Except in the case of buildings or other structures, all infringing copies 
of any work in which copyright subsists, or of any substantial part thereof, 
and all plates used or intended to be used for the production of such in- 
fringing copies, are by statute deemed to be the property of the owner of the 
copyright, who accordingly may take proceedings for the recovery of the 
possession thereof or in respect of the conversion thereof."* Thus, a success- 
ful plaintiff in a copyright action may not only require payment to him of 
the damages he has sustained and the profits the defendant has made by 
reason of the infringement, as well as delivery up to him of all infringing 
copies in the defendant’s possession: he is also entitled to treat all infringing 
copies as his own property and, if the defendant has sold any of them, he 
is entitled to the full value of the copies so sold.** As Lord Wright M.R. 
said in Ashe v. Dickie: “In estimating damages for conversion, the question 
is not what it has cost to produce the article, but what the article is 
worth,”** 

T2]bid., s. 20(4). 

78This is not the rule in Great Britain under the corresponding Copyright Act, 1911 
(1 & 2 Geo. V, c. 46) where the remedies are alternative: Caxton Publishing Company 
Limited v. Sutherland Publishing Company, [1939] A.C. 178 at 198. See the present 
Copyright Act, 1956 (4 and 5 Eliz. II, c. 74), s. 17. 

T4Copyright Act, s. 21. 

T5Birn Brothers, Limited v. Keene @ Co., Limited [1918] 2 Ch. 281, per Peterson J. 
at p. 285: “As the infringing copies are to be treated as property of the owner of the 
copyright he can require the infringer to deliver up his property to him, or, if his 
property has been sold, he can sue him for conversion of his property. The section con- 
templates an action of detinue in the one case and an action for conversion in the other 
case. The action is not based on damage occasioned by the infringement, but it is 
founded on the wrongful detention or the wrongful sale of the plaintiffs’ property.” 


76[1936] Ch. 655, [1936] 1 All E.R. 71. 
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All three of these remedies are cumulative and a defendant may thus be 
faced with an enormous bill. That the courts regard the two heads of 
damages as separate and distinct is evidenced by the words of Lord Wright 
M.R. in Sutherland Publishing Company, Limited v. Caxton Publishing 
Company, Limited, “. . . there is no . . . irreconcilability between a claim 
for damages for infringement and a claim for conversion of infringing 
copies. Both are claims for a wrong, each wrong being different from the 
other. The former is a wrong done to an incorporeal right, copyright, the 
latter is for conversion of particular chattels, the infringing copies. The 
measure of damages is different. In the latter case the measure is the value 
of the copies, which by force of the statute are deemed to be the property of 
the plaintiff, from the mere fact of being brought into existence; whereas 
in the other case, the measure of damage is the depreciation caused by the 
infringement to the value of the copyright, as a chose in action.” 

Every justification for this cumulation of damages in cases of copyright 
infringement contained in the above passage can be urged with equally 
valid force in cases of infringement of patent; yet the law provides for it in 
the one case and not in the other. There may be justification for this piling 
of Ossa upon Pelion in the case of copyright but if such justification exists 
it applies equally in the case of patents. 


7. The Relative Enjoyment of the Exclusive Rights 


In the United States, it has been said, “within his domain, the patentee 
is czar.”** A patentee is under no obligation to use his invention or to grant 
its use to others.” But the situation is far different in Canada and Great 
Britain (as it is indeed in many other countries). In Canada and Great 
Britain a patentee is faced with the philosophy, expressed in the Canadian 
Patent Act,®° that patents are granted not only to encourage inventions but 
to secure that new inventions shall so far as possible be worked on a com- 
mercial scale in Canada without undue delay. Based upon this philosophy 
the Canadian Patent Act provides* that the exclusive rights under a patent 
shall be deemed to have been abused in any of the following circumstances: 
(a) failure to make or to work the patented invention in Canada on a com- 
mercial scale; (b) importation to the detriment of home manufacture; 
(c) failure to meet the demand for the patented invention to an adequate 
extent and on reasonable terms; (d) prejudicing, contrary to public interest, 
the country’s trade or industry, or that of particular concerns by refusing 
reasonable licences to others; (¢) attaching unfair conditions to the acquisi- 
tion, use or working of the patented article or process; (f) using a patent 
for a process to prejudice the manufacture, use or sale of materials used 


77[1936] 1 All E.R. 177, 180. 

78Victor Talking Mach. Co. v. The Fair (1930), 123 Fed. 424, 426. 

79H artford-Empire Co. v. United States (1945), 323 U.S. 386, 432 (Roberts J.). 
80S. 67(3). 81] bid., s. 67. 
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in that process. The commissioner of patents has the authority by statute, at 
any time after the issue of a patent, to require the patentee to provide evi- 
dence as to whether a patented invention is being worked within Canada on 
a commercial scale, and if not, why such is not being done. Upon applica- 
tion by an interested party the commissioner has power to order the grant of 
a compulsory licence upon payment of such royalty as he shall decide is fair 
and reasonable and, in a proper case, may order the revocation of the 
patent, subject to the provisions of article 5A of the International Con- 
vention.*? 

Compared with this thorn-strewn path the copyright owner travels in 
comfort. Under the Copyright Act compulsory licences may be ordered in 
only four cases: (a) if, after the death of the author of a literary, dramatic 
or musical work which has been published or performed in public, the copy- 
right owner refuses to republish or to allow republication of the work or has 
refused to allow the performance in public of the work, and by reason of 
such refusal the work is withheld from the public;** (6) if, after the pub- 
lication of a book, the copyright owner fails either to print or cause the 
book to be printed in Canada or to supply by means of copies so printed 
the reasonable demands of the Canadian market for such book;** (c) if the 
publication of a book is lawfully begun in a Convention country and the 
owner of the copyright refuses to grant a licence to any publisher of a 
periodical in Canada to publish such book in serial form;**(d) if records, 
perforated rolls and mechanical contrivances have previously been made 
by, or with the consent or acquiescence of, the owner of the copyright in 
any musical, literary or dramatic work.*® 

The restricted nature of these provisions is apparent. There is no pro- 
vision relating to reasonable terms or prejudice to trade in any licence 
agreement. It is only where the copyright owner refuses to republish or 
allow republication or performance of a work in public or to grant serial 
licences or to supply the Canadian market by books printed in Canada that 
a compulsory licence may be ordered. No provision is made as to the terms 
on which republication or performance rights are offered by the copyright 
owner, No provision is made as to the price at which books in Canada are 
to be sold. No provision whatever is made as to republication of literary 
works other than books or as to dramatic or musical works during the life- 
time of the author. In respect of those works, a compulsory licence can be 
granted only after the death of the author. No provision of any kind is made 
as to artistic works. So far as concerns mechanical contrivances the copy- 
right owner is complete master unless and until he himself makes or permits 
others to make such mechanical contrivances. Then only can an application 
for a licence to make such contrivances be entertained. 

82] bid., ss. 66-73. 88Copyright Act, s. 13. 
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9. Droit Moral 


In the case of a patentee, any person who, without the consent of the 
patentee, places on anything made or sold by him, and for the sole making 
or selling of which he is not the patentee, the name or any imitation of the 
name of any patentee for the sole making or selling of such thing, is liable 
to fine or imprisonment, or both.** While this may operate as some pro- 
tection to a patentee it is obviously designed for the protection of the 
purchasing public. But in the case of the author the tender solicitude of the 
law is shown in the provisions of section 12(7) of the Copyright Act: 
“Independently of the author’s copyright, and even after the assignment, 
either wholly or partially, of the said copyright, the author shall have the 
right to claim authorship of the work, as well as the right to restrain any 
distortion, mutilation or other modification of the said work which would 
be prejudicial to his honour or reputation.”’** 

It is to be noted that an author can claim these rights independently of 
his copyright. In the case of an inventor he can only claim them during 
the existence of his patent for upon its cessation he is no longer a “patentee 
for the sole making or selling of such thing.” So far as concerns the right 
to claim authorship and to restrain distortion, mutilation or modification 
in a work, these are rights which are much better left (and ought to be) to 
the common law which has proved in numerous cases competent to protect 


authors in their rights and reputations by way of the actions for passing 
off and libel.®* 


Conclusion 


The foregoing discussion indicates the dissimilar attitude of the law to- 
wards two species of incorporeal property. Both are choses in action, both 
are founded in production, both constitute monopolies, and yet neither one 
offends against the rule as being an improper monopoly in the sense defined 
by Coke. Each is based upon the creative impulse which brings into exist- 
ence a new property. In each case the creator is guaranteed the exclusive 
enjoyment of the property he has created on the understanding that at the 
end of a specified term he will surrender it to the public for their common 
enjoyment. Why then the contrasting views of the law as to the respective 
rights in those properties? Why the antagonism toward patents and the 
tolerance accorded copyright? Why the tautological reiteration of the 
words “monopoly” and “monopolist” which permeates much of our modern 


87Patent Act, s. 81 (a). 

88This subsection is practically a verbatim copy of article 6 Bis (1) of the Berne Con- 
vention. It is noteworthy that the United Kingdom Parliament was not misled into 
enacting a similar section in the United Kingdom Copyright Act. 

89See, for example, Archbold v. Sweet (1832), 1 M. & Rob. 162; Gilbert v. Boosey @ 
Co. (1889), 87 L.T. Jo. 355; Lee v. Gibbings (1892), 8 T.L.R. 773; Glyn v. Weston 
Feature Film Co., [1916] 1 Ch. 261; Miller v. Cecil Films, Ltd., [1937] 2 All E.R. 464; 
Ridge v. English Illustrated Magazine, [1913] Macg. Cop. Cas. 91. 
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economic thinking and writing about patents? Why the acceptance of the 
exclusive right of the author, artist and composer with indulgent charity? 
Why is it that the patentee is regarded as a vicious capitalist grinding the 
faces of the poor while the mental picture of the copyright owner is so often 
that of the frayed-sleeved author or the lonely young artist struggling for 
subsistence in a garret? 

The reason, I think, lies in the fact that we are and always have been a 
materialist society and indulge in materialist thinking. In our civilization 
there are a few thinkers, a few scholars, a few who live on an intellectual 
plane. But in the main we are more attentive to the physical than to the 
mental stimuli of life. We care far more for the luxuries that we can see and 
touch and taste than for those that impinge upon the intellect. The young 
lady who did not wish to be given a book for Christmas because she already 
had a book is a more common member of our society than we care to admit. 
The average man today will go into ecstasies over the new designs at the 
automobile show but will ignore entirely the publication of a work that 
constitutes a milestone in the progress of culture. If, therefore, monopolies 
touch his physical requirements or desiderata he is immediately aware and 
resentful: if they touch upon those things that are available to his intellect 
he remains generally in blissful ignorance or at the least calmly indifferent. 

This is no modern phenomenon. The great agitations of the sixteenth and 
seventeenth centuries against monopolies concerned physical things and 
notice was seldom taken of monopolies for printing.*” However we may 


99While it is true that the list of about forty monopolies, compiled by D’Ewes in his 
Journal (at p. 650) at the time of the debate on monopolies in 1601, contained mention 
of monopolies relating to the printing of law books, school books, songs and certain books 
designated by title, these appear not to have been objected to in the House of Commons 
during the debate. In his speech to the House Sir Robert Wroth mentioned none of these 
as being objectionable but only “the patents for currants, iron, powder, cards, ox-shin 
bones, train-oil, transportation of leather, lists of cloth, ashes, aniseeds, vinegar, sea-coals, 
steel, aquavitae, brushes, pots, salt-petre, lead, accidences, oil, calamin-stone, oil of 
blubber, fumachoes, or dried piltchers in the smoke, and divers others.” 

The list of grievances presented by the House of Commons to James I in 1606 (State 
Papers Domestic, James I, xxiii, no. 66) contained no reference to copyright or monopo- 
lies for printing of books and none was included in the proclamation of James I on July 
10, 1621, revoking a long list of monoplics (Robert Steele, Tudor and Stuart Proclama- 
tions 1485-1714 (Oxford, 1910), vol. I, no. 1314). 

The list of monopolies contained in the proclamation of Charles I on April 9, 1639 
(John Rushworth, Historical Collections (London, 1682), vol. II, p. 915; Steele, op. cit., 
vol. I, no. 1800) contains no reference to books or printing nor does the list of patents 
ordered to be brought into the Privy Council by Order dated April 10, 1640 (Rush- 
worth, of. cit., vol. III, p. 1103). 

During the debate of November, 1640, in the Long Parliament, Sir John Colepeper 
complained that monopolies were ‘“‘a nest of wasps, or swarm of vermin, which have 
over-crept the land, I mean the monopolers and polers of the people: These like the 
frogs of Egypt, have got possession of our dwellings, and we have scarce a room free 
from them: They sip in our cup, they dip in our dish, they sit by our fire; we find them 
in the dye-vat, wash-bowl, and powdering-tub; they share with the butler in his box, 
they have marked and scaled us from head to foot. Mr. Speaker, they will not bate us a 
pin: we may not buy our own cloaths without their brokage.” (The Parliamentary His- 
tory of England (London, 1807), vol. II, p. 656; Rushworth, of. cit., vol. III, pp. 917, 
1338, vol. IV, p. 33; State Papers Domestic, Charles I, cccclxxi, no. 63.) No mention was 
made of any copyright or any monopoly for printing of books. 
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boast about the spiritual quality of our civilization the sad truth is that the 
average man always has paid more attention to things physical than to 
things intellectual, and probably always will. Certainly this century, forever 
damned by the common acceptance of its character as being the “century 
of the common man,” will not be the century during which man will aspire 
to the cold heights of the spirit at the expense of the lowland ease of material 
comfort and pleasure. Man will thus continue to insist upon physical pro- 
ductions being made available to him quickly and cheaply without any 
nonsense about compensating inventors by way of fair treatment. If his 
books, his poetry, his drama, his art and his music cost him more by reason 
of the continuing royalties paid to the author, the artist and the composer 
he does not mind because, in general, he is not interested. 

Then too, we have with us the so-called social thinker and the trust- 
buster who condemn patents root and branch as being the principal power 
weapon of modern monopoly and the misuse of patents the majority tactics 
of industrial cartels.” It is significant that, during the recent hearings of the 
Royal Commission on Patents, Trade Marks, Industrial Designs and Copy- 
right, similar nonsense was urged with respect to patents and patentees but 
no such diatribes were directed against authors and copyright owners. No 
polemics ever appear to be directed against copyright owners in terms of 
exploitation, restriction of production, abuse of exclusive rights and im- 
proper use of monopoly power. It may be that this antithetical approach to 
the two forms of monopoly may be explained by the fact that the socialist 
is usually a writer or speech-maker and not a doer. He cannot make an 
invention and so obtain a patent. But he can and often does write books or 
make speeches, and copyright and its consequent royalties are attractive. 
The social reformer has nothing -to lose by attacking the type of monopoly 
in which he has no interest. It is unfortunate that this divided view should 
prevail but no doubt it always will for Justa autem ab injustis petere in- 
sipienta est. 

If justice, in the words of Justinian, is the firm desire to render everyone 
his due, then not only the social but the legal approach to the two forms of 
monopoly under consideration requires a thoughtful re-examination. The 
mutterings of the ignorant in their primitive hatred of one isolated form of 
monopoly should be abandoned in favour of a clear appreciation of the 
worth of the inventor to the common weal—an appreciation vouchsafed to 
the first Elizabeth and to the first sovereigns of the Stuart dynasty but 
drowned in the recurring waves of calculated falsehoods prated from parlia- 
mentary benches in the seventeenth century and perpetuated by the 
Philistine fervour of the self-styled democratic reformer. It would, of course, 
be idle to suggest that the duration of these rights should be equalized or 
that the treatment accorded them after they come into being should be 


*1Berge, Cartels, Challenge to a Free World, p. 37. 
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equally strict or equally solicitous. There are and have long been too violent 
and opposed opinions on these points ever to hope for reconciliation. But it 
is right that the violence of opposition to patents should be relaxed and that 
the benevolent admiration of copyright should be somewhat diluted. The 
signatories to the Universal Copyright Convention have taken a step in the 
right direction but more is needed in both directions. The patent monopoly 
is not entirely black and the copyright monopoly is not entirely white. There 
must be a penumbra in between where each can receive the just apprecia- 
tion and understanding that is now lacking. If it is true, as Samuel Johnson 
observed, that “no man but a blockhead ever wrote except for money,” it 
is equally true that only a fool will endure the pains and labours of making 
and producing an invention unless he is guaranteed an adequate return for 
handing it over to the public. 





SOME ASPECTS OF PLANNING LAW IN ENGLAND 
J. F. Garner* 


LANNING is a term of wide meaning, and without qualification it 
is used in connection with practically every form of modern govern- 
mental activity. In the present article we are using it, however, in the sense 
in which it is most often used by the modern lawyer or man of affairs in 
England, namely, in relation to the planning of town and country, or the 
control by government agencies of land use. In one sense, in this “tight little 
island,” a discussion of planning law can cover a very wide number of 
topics, including municipal housing law, the law of slum clearance and the 
compulsory acquisition of land by government agencies, either local or 
central. However, in order that there may be some limit to our discussion, 
we are here confining ourselves to the law of town and country planning in 
its strict sense, namely, the governmental control of land use, in both its 
restrictive and positive senses. 
In 1944 this subject was set in the forefront of the reconstruction pro- 


gramme of the coalition government. In a White Paper issued in June, 
1944,’ it was said: 


New houses, whether of permanent or temporary construction ;? the new layout 
of areas devastated by enemy action® or blighted by reason of age or bad living 


conditions;* the new schools which will be required under the Education Bill 
now before Parliament® . . .; the balanced distribution of industry which the 
Government’s recently published proposals for maintaining active employment 
envisage ;® the requirements of sound nutrition and of a healthy and well- 
balanced agriculture; the preservation of land for national parks and forests, 
and the assurance to the people of enjoyment of the sea and countryside in 


*LL.M.; Solicitor of the Supreme Court; Town Clerk of Andover, Hampshire. 

1“°The Control of Land Use,” Cmd. 6537. 

2By the end of 1955, 2,145,533 permanent houses had been constructed in England 
and Wales by local authorities and new town development corporations, under the 
post-war housing programme. 

3Most of the large cities, such as Plymouth, Portsmouth, Bristol, Coventry and 
Southampton, were well advanced with their reconstruction schemes by the end of 1955. 
Plans were longer delayed in the centre of London, as so many bodies were anxious 
that the wrong thing should not be done that nothing at all was done in many cases; 
not a very good testimonial for the planners! 

4By the end of 1955, most local authorities had actively revived their pre-war plans 
for the removal of the slums (and some slum houses had, of course, been removed by 
enemy action). In returns submitted under the Housing Repairs and Rents Act, 1954, 
2 & 3 Eliz. II, c. 53, it was shown that there were approximately 850,000 unfit houses 
in England and Wales, out of a total of approximately 12,315,000. 

5This bill became the Education Act, 1944, 7 & 8 Geo. VI, c. 31, and under it the 
minimum school leaving age was extended to 15. In addition, the school population 
increased very considerably as a result of an abnormally large birth rate during the 
years 1945-7, and in spite of extensive school building, all schools are at present grossly 
over-crowded. 

6The Distribution of Industry Acts, 1945 and 1950 (8 & 9 Geo. VI, c. 36; 14 Geo. 
VI, c. 8), enabled the Board of Trade to give special assistance to the “under-developed” 
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times of leisure;? a new and safer highway system better adapted to modern 
industrial and other needs;* the proper provision of airfields*—all these related 
parts of a single reconstruction programme involve the use of land, and it is 
essential that their various claims on land should be so harmonised as to ensure 
for the people of this country the greatest possible measure of individual well- 
being and national prosperity. 


These were fine words, said at a time when the war had still to be won, but 
none the less the policy was implemented in the Town and Country Plan- 
ning Acts of 1944 and 1947.’° The 1947 Act is now the principal Act, 
repealing the provisions of the 1944 Act (which was mainly concerned with 
giving powers to local authorities to acquire land compulsorily to enable 
reconstruction schemes for the blitzed cities to be carried out), and re- 
enacting them (in the eleventh schedule) in a modified form. The 1947 
Act has itself been amended, as to points of detail, by the Town and 
Country Planning (Amendment) Act, 1951,"* and as to matters of principle 
concerned with the compensation-betterment problem, by the Town and 
Country Planning Acts of 1953 and 1954.” 

The Town and Country Planning Act, 1947, seems to have three main 
objectives, namely: (i) to prevent undesirable development; this restrictive 
planning takes the form of controlling the use of land by private individuals, 
and also (at least in theory) by government departments and other public 
bodies; (ii) to promote desirable development; in its desire to achieve 
positive planning (and also to ascertain what would not be desirable 
development, thereby assisting with restrictive planning), the Act requires 
local planning authorities to prepare “development plans” for their areas, 
showing how the land ought to be used; it also gives powers of compulsory 
acquisition to local authorities and other public bodies, so that they may 
carry out the right sort of development in the right places; these powers of 
positive planning are supplemented by the powers given by the New Towns 


areas, where there was danger of under-employment. Section 14(5) of the Town and 
Country Planning Act, 1947 (see below) also enables the Board of Trade to keep a 
very tight hold over all types of industrial development. 

TThis policy was to some extent implemented in the National Parks and Access to 
the Countryside Act, 1949, 12, 13 & 14 Geo. VI, c. 97 (see below). 

8The legal machinery for an extensive road system was brought into being by the 
Trunk Roads Act, 1946, 9 & 10 Geo. VI, c. 30 (amending and extending the Trunk 
Roads Act of 1936), and the Special Roads Act, 1949, 12, 13 & 14 Geo. VI, c. 32, but 
financial considerations have not permitted the governments of the day to carry out 
major schemes of road construction. 

®This again is a subject which has had to be very largely ignored on financial grounds, 
although extensive improvements have been carried out at London airport. A suggested 
new airport at Gatwick aroused considerable opposition, and led to a ministerial enquiry 
in 1954 (the Report was published as a White Paper—Cmd. 9215), after which the 
proposals were approved but have not yet been implemented. 

107 & 8 Geo. VI, c. 47; 10 & 11 Geo. VI, c. 51. These statutes are hereinafter referred 
to as the 1944 Act, 1947 Act, respectively. 

1114 & 15 Geo. VI, c. 19. 

12] & 2 Eliz. II, c. 16; 2 & 3 Eliz. II, c. 72. These statutes are hereinafter referred to 
as the 1953 Act, 1954 Act, respectively. 
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Act, 1946,* whereby the Minister may designate sites of new towns and 
constitute legal bodies, known as “development corporations,” seised with 
the duty of acquiring the necessary land and building the new towns; 
(iii) to mitigate the cost of positive planning by solving the compensation- 
betterment problem. 

To anticipate our conclusions at this stage, we would say that the object- 
ive of restrictive planning has been fully achieved, the law here being as 
strong and ubiquitous as could reasonably be expected. The powers neces- 
sary for positive planning are generally adequate, but, mainly for financial 
reasons,"* the policy has not been extensively implemented, and the attempts 
to solve the compensation-betterment problem have, after a false start, 
proved reasonably fair and workable in spite of their complexity. We now 
propose to discuss these three aspects seriatim. 





I. RESTRICTIVE PLANNING 


The means by which the planning authorities’® exercise planning control 
is through the administration and enforcement of part m of the 1947 Act. 
' Under this part it is provided that no “development” may take place with- 
out permission. A breach of this provision is not of itself a criminal offence, 
but it lays an offender open to enforcement action being taken against him 
(see below). This general principle must therefore first be examined in 
some detail. 


1. Definition of Development 


Development is defined in section 12(2) of the 1947 Act to mean “the 
carrying out of building, engineering, mining or other operations in, on, 
over or under land, or the making of any material change in the use of any 
buildings or other land.” The definition is thus reasonably comprehensive, 
and includes the winning or working of gravel, the erection, for example, of 
a toolshed, or the construction of a large factory. It is only “material” 
changes of use of land that are within the definition. No guidance is given 


189 & 10 Geo. VI, c. 68. 

14The system whereby the government may make grants (the 1947 Act, s. 94, as 
amended by the 1954 Act, ss. 50, 51) to schemes of development carried out by local 
authorities has not been implemented in many cases, mainly because the cost of such 
schemes has proved so heavy and the scales of grant have not been generous enough. 

15Local planning authorities, who are given the duty of administering part III of 
the 1947 Act, are the county councils and the county borough councils (the large towns), 
but they may agree to delegate some or all of their functions to the district councils 
within the county under s. 34 of the 1947 Act. In practice a number of county councils 
have entered into delegation agreements but some of the rural counties have refused 
to do so. Delegation has in some parts of the country proved to be a somewhat unhappy 
administrative device, as the delegate authority tends to resent the degree of supervision 
that is invariably retained by the delegating authority. In the national parks areas, a 
joint board, consisting of representatives of one or more county councils (and possibly 
other authorities), is sometimes specially constituted to act as the local planning 
authority. 
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in the statute as to the meaning of “material” in this context,’* but pre- 
sumably it is to be understood in a planning sense. The Minister of Town 
and Country Planning has held*’ that a use of a part of the premises for 
some purpose ancillary to their main use was not normally a material 
change (for example, the use of a garage adjoining a dwelling-house as a 
garage for a trade van used by the occupier), but in other cases it is often 
primarily a matter of degree and the surrounding circumstances as to what 
is or is not to be regarded as “material.” In a circular’® the Minister has said 
that a proposed change of use constitutes development only if the new use 
is substantially different from the old. In any event it is reasonably clear 
from the Minister’s decisions on appeals to him under section 16 of the 
1947 Act that the matter is to be considered from its planning aspect. 
There is an interesting and novel device in section 17 of the 1947 Act, 
for under this section any person may apply to the local planning authority 
for a determination in a particular case as to whether, for example, a pro- 
posed change of use or building operation, amounts to development, and 
whether express planning permission is necessary in the particular case. 
This essentially legal question is decided by the local planning authority in 
manner similar to an application for planniag permission’® and an 
aggrieved applicant may appeal to the Minister. The determination is bind- 
ing on the planning authority but not on the applicant and may be 
questioned by him in subsequent enforcement proceedings in the courts. 


2. Exceptions from the Definition 


The statute itself, section 12(2), excepts certain cases from the wording of 
the definition which would otherwise fall within it. The more important of 
these may be summarized as follows: (i) works affecting the interior only 
of a building, or which do not materially affect its external appearance; but 
restoration of war damage is expressly taken outside this exception;” 
(ii) works of maintenance or improvement carried out by the highway 
authority within the boundaries of an existing road, but not works upon an 
entirely new road; (iii) works of repair by statutory authorities such as elec- 
tricity, water or gas undertakings to existing apparatus; (iv) any use of 


16]t is provided, however, in s. 12(3) of the 1947 Act, that the use as two or more 
separate dwelling-houses of any building previously used as a single dwelling-house is 
to be treated as involving a material change in the use of that building. 

17The decisions of the Minister are from time to time reported informally in the 
legal and planning periodicals, such as the Journal of Planning and Property Law. 
Being decisions of administrative tribunals, they have no legal effect, but the Minister 
does seem to follow his own decisions to some extent—at least during the lifetime of one 
government—and a system of jurisprudence in gradually growing up. 

18Circular 67 of the former Ministry of Town and Country Planning, February 15, 
1949. Owing to a change in responsibilities, the executive Minister is now the Minister of 
Housing and Local Government. 

18The application for planning permission is discussed below. 

20Town and Country Planning (Amendment) Act, 1951, 14 & 15 Geo. VI, c. 19, 
and¢d}. 
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buildings within the curtilage of a dwelling-house for any purpose in- 
cidental to its enjoyment as a dwelling-house; thus, a garden shed may be 
converted into a garage, if the process does not involve any building opera- 
tions, without obtaining planning permission;”* (v) any use of land for 
agricultural or forestry purposes; this use comprises a very wide and 
important class of development; (vi) changes of use within any one of a 
number of “use classes,” listed in an order** made by the Minister under 
section 12 of the 1947 Act. These use classes do not really go very far, but 
they avoid the need for seeking planning permission in some cases, for 
example, a change in the trade carried on at a particular shop.” Light 
industrial premises have a use class to themselves, but general industrial 
premises are in another use class. This means, by virtue of the definitions of 
“light industry” and “general industry,” that permission must be expressly 
obtained if it is proposed to change the processes at a particular factory 
where noise, vibrations or emission of smoke would result from the change. 


3. Applications for Permission 


Applications for permision to undertake development may be made by 
anyone, whether or not he is the owner of the land concerned.** They must 
be made to the local planning authority, who must then consider the 
application with regard to the provisions of the development plan” and all 


21This exemption is quite apart from the special exemption from the need to apply 
for planning permission for the erection of a garage, by virtue of the General Develop- 
ment Order (see below). 

22See the Town and Country Planning (Use Classes) Order, 1950, S.I. 1950, no. 

1131. Some idea of the extent of these “use classes” may be gathered from the first five 

classes listed in the schedule: 

“Class I—Use as a shop for any purpose except as:— 

(i) a fried fish shop; 

(ii) a tripe shop; 

(iii) a shop for the sale of pet animals or birds; 
(iv) a cats-meat shop. 

“Class II.—Use as an office for any purpose. 

“Class I1I.—Use as a light industrial building for any purpose. 

“Class IV.—Use as a general industrial building for any purpose. 

“Class V.—Use for any work which is registerable under the Alkali, etc. Works Regu- 
lation Act, 1906 . . . as extended by the Alkali, etc. Works Orders, 1928 to 1950... 
except a process ancillary to the getting, dressing or treatment of minerals, carried on 
in or adjacent to a quarry or mine. 

“Use for any of the following processes, except as aforesaid, so far as not registerable 

under the above Act:— 

(i) smelting, calcining, sintering or other reduction of ores or minerals; 

(ii) converting, re-heating, annealing, hardening or carburising, forging or cast- 
ing, of iron or other metals; 

(iii) galvanising; 

(iv) recovering of metal from scrap; 
pickling or treatment of metal in acid; 
chromium plating... .” 

, an outfitter’s shop may be converted into a grocer’s shop without obtaining 
express permission. But note that permission is specifically required for the fish and chip 
shop—that resort beloved of the North Country Englishman yet often cursed, sometimes 
justifiably, by public health officers. 

24Any person may apply for planning permission whether or not he has any legal or 
equitable interest in the land concerned: Hanily v. Minister of Local Government and 

Planning, [1952] 2 QB. 444. 25As to development plans, see below. 











54 Tue University oF Toronto Law JouRNAL 


other “material considerations.”** The authority have an absolute dis- 
cretion to grant or withhold planning permission which could not, it is 
submitted, be questioned in any courts of law;*” and they may impose con- 
ditions in any permission they grant. The conditions that they may impose 
are virtually without limit, so far as the terms of the statute itself are con- 
cerned, but it is clear that they must apply only to land comprised in the 
application, or otherwise under the control of the applicant,?* and the 
Minister, on appeal, has refused to uphold conditions that require the 
applicant to pay a sum of money” or to part with money’s worth. Such, for 
example, would be the consequence of a condition requiring the applicant 
to sell part of his land to the planning authority, or to surrender a portion 
of it for a highway improvement. 

In some cases, an express application for planning permission is not 
necessary, although the operations or change of use intended fall within the 
definition of “development.” This is so in the following cases: 

(a) Development falling within one or other of the classes scheduled to 
the Town and Country Planning (General Development) Order, 1950. 
This order, in 22 classes, covers a wide range of types of development, such 
as camping for not more than 28 days in any one calendar year, the erection 
of a private garage for use in connection with a dwelling-house, and minor 
development by various types of local authorities. The effect of this implied 
permission may be excluded in relation to any particular parcel or parcels 
of land by means of directions made by the local planning authority and 
confirmed by the Minister.** 

(b) Development falling within a special development order made by 
the Minister under section 13 of the 1947 Act. Such orders have been made 
for particular parts of the country, such as for new towns, and areas where 
ironstone is extensively worked. In these cases the order has the effect of 
exempting the need to obtain express planning permission for certain 
specified types of development. 

26It could be argued that “material considerations” are confined to those that are of 
planning significance, but in practice local planning authorities take into consideration 
such questions as the availability of public water services, a sewerage system, or public 
health generally, and their decisions in so doing have been upheld by the Minister. 

27Recourse to the courts is not expressly forbidden, but the statute does not provide 
any jurisdiction, and if the procedural provisions are fully observed by the authority, 
it is doubtful whether even an application for a declaration would be successful. Cer- 
tainly it is not anticipated that the courts of this country would be as anxious to afford 
a remedy in such a matter as the courts in Canada have been to grant appeals from 
labour boards. See Bora Laskin, “Certiorari to Labour Boards: The Apparent Futility 


of Privative Clauses” (1952), 30 Canadian Bar Review 986. 

28The 1947 Act, s. 14(2) (a). 

29This condition would of course contravene the general constitutional principle of 
“no taxation without consent,” i.e., without express parliamentary authorization: See, 
e.g., Food Controller v. Cork, [1923] A.C. 647. 

80S.I. 1950, no. 728. This order represented a considerable relaxation of the tight 
detailed control introduced when the Act was first brought into operation, and was 
hailed as “Dr. Dalton’s Experiment with Freedom,” after the (socialist) minister of 
town and country planning then in office. 
81] bid., art. 4. 
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(c) Certain types of development undertaken by local planning authori- 
ties themselves and by the Crown. The latter exception sometimes causes 
public disquiet, especially in view of the vast land requirements of the armed 
services departments. The organs of the nationalized industries, gas, 
electricity, transport and atomic energy, are in law separate legal bodies, 
and therefore they do not enjoy this Crown immunity; but owing to their 
special position and ready access to cabinet support, the control exercisable 
by local planning authorities over their activities is not always very effective. 


4. Industrial Buildings 


If it is intended to erect an industrial building, or to extend an existing 
industrial building, that will have an aggregate floor space exceeding 5,000 
square feet, the developer will have to obtain a certificate from the Board 
of Trade before he can obtain planning permission in respect of that 
development.** The Board of Trade will consider the application for a 
certificate on other than planning grounds, taking into consideration such 
matters as the availability of labour in the district, the suitability of the 
industry for the neighbourhood, and its importance to the national economy. 


5. Appeals 


The right of an aggrieved applicant to appeal to the Minister (at either 
the “outline’®* or the final, detailed stage) against a refusal of planning 
permission, against the imposition of a condition, or against an unsatisfactory 
determination under section 17, is universal, and cannot be excluded in any 
particular case. The appeal normally consists of a hearing before an in- 
spector appointed by the Minister, the procedure resembling that of a 
court of law, but strict rules of evidence are not insisted upon and hearsay 
is often admitted, particularly on formalities and technical points. The 
inspector reports to the Minister, his report being confidential,** and the 
Minister issues his decision, usually giving brief reasons therefor, although 
under the statute he is not required to give any reasons at all.®° 


Apart from his right to appeal, an aggrieved applicant may serve a 
notice on the local authority (not necessarily the local planning authority), 


82The 1947 Act, s. 14(4), as amended by s. 59 of the 1954 Act, and the Town and 
Country Planning (Erection of Industrial Buildings) Regulations, 1948 (S.I., 1948, no. 
1309), in which the effect of s. 14(4) is extended to all classes of industrial buildings. 

88This is a useful procedure whereby an applicant can obtain permission in principle 
for a certain project, without having to incur possibly abortive expenditure in having 
detailed plans prepared. Any permission granted on such an application will normally 
be expressed to be subject to the submission of detailed plans as to elevations, means 
of access, etc. See The Town and Country Planning (General Development) Order, 
1950 (S.I. 1950, no. 728), art. 5(2). 

34See, on a similar provision in housing legislation, William Denby and Sons, Limited 
v. Minister of Health, [1936] 1 K.B. 337. 

35No appeal lies under the statute, but the courts would probably grant an order of 
certiorari if the Minister in giving his decision made an error of law on the face of the 
record: see, e.g., R. v. Northumberland Compensation Appeal Tribunal. Ex parte Shaw, 
[1951] 1 All E.R. 268. 
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requiring them to purchase the land which was the subject of an unsuccess- 
ful application on the ground that, by reason of the local planning 
authority’s decision, the land is no longer reasonably capable of any bene- 
ficial use.** If the notice is confirmed by the Minister (if opposed by the 
local authority, the Minister may hold a local enquiry before coming to a 
decision), the authority will be deemed to have served an operative notice 
to treat for the property, and will have to proceed with the “compulsory” 
acquisition. This has proved to be a most embarrassing section to many 
local authorities, since the owner of a piece of waste land that is incapable 
of useful development and cannot be used for agriculture may make an 
application for planning permission for some development that he never 
intends to carry out and, on obtaining the inevitable refusal, will compel 
the local authority to take the damnosa hereditas off his hands, and even 
get some compensation for its loss.** 

Compensation may be claimed from the local planning authority, apart 
from the section 19 procedure just described, in respect of a refusal of 
planning permission in the following circumstances: (i) if the land has an 
“unexpended balance of established development value” (an expression 
which will be explained when we come to deal with the compensation- 
betterment problem) limited compensation can be claimed, unless the 
refusal was given for a number of specified reasons, among the most impor- 
tant of which is that the particular development was premature and in 
advance of the development of the public utility services for the neighbour- 
hood ;** (ii) where the development for which permission has been refused 
falls within the third schedule to the 1947 Act; these cases do not arise often 
in practice—among the most important are the erection of agricultural 
buildings, the enlargement of dweiling-houses, within certain “tolerances,” 
and the restoration of war damage; (iii) where the applicant has incurred 
abortive expenditure in respect of works commenced or contracted for 
before July 1, 1948.%° 

Further, the Minister may, of his own initiative, decide to call in, for 


decision by himself, any particular application for development or appli- 
cations of any particular class.“ 


6. Enforcement of Control 


Where any development for which planning permission is necessary is 
carried out without permission first being obtained, or where there is a 
breach of a condition imposed in a planning permission previously granted, 
the first step that the local planning authority may take towards 


86The 1947 Act, s. 19. 


8THe will be entitled to the same compensation as he would in an ordinary case of 
compulsory acquisition. 

38The 1954 Act, s. 20(3). 89The 1947 Act, s. 79. 

407bid., s. 15. In practice this power is but rarely exercised, and then only in very 
special cases where, possibly, local feeling runs high. 
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enforcing planning control is to serve an enforcement notice under section 
23 of the 1947 Act. This notice, which requires the persons on whom it is 
served (and both the owner and the occupier of the land must be served) 
to desist from carrying out the unauthorized development, or to comply 
with the broken condition, is a highly technical document, and has to be 
drafted with very considerable care. The fine points of the subject are 
scarcely worthy of consideration here, but there has been a great deal of 
litigation of all possible kinds on a number of points. An appeal lies to the 
local magistrates against an enforcement notice in certain limited circum- 
stances, but in all cases the person served may respond by making appli- 
cation for planning permission for the development in question (or to waive 
the condition), and in such a case the enforcement action may not proceed 
until the application has been dealt with (including a possible appeal to 
the Minister). Alternatively, the person served with an enforcement notice 
may apply to the High Court for a declaration that the notice is invalid 
(an extra-statutory remedy), or he may await, and then resist, the next 
step in the enforcement procedure when it is taken by the local planning 
authority. 

If the validity of the notice is not challenged (and one of the commonest 
grounds of challenge is that of time, for a notice must be served within four 
years of the commencement of the unauthorized development or the breach 
of the condition), the planning authority may then, in a case of unauthor- 
ized building or other operations having been carried out, enter on the land 
and demolish the offending works and recover their expenses in so doing 
from the person at fault.tt They may be challenged in so doing, either by 
their right to enter on the land being questioned, for they will be guilty of 
trespass if the notice is invalid, or by a refusal to repay the expenses, in 
which latter event they may of course have to commence proceedings to 
recover the money. On the other hand, if the unauthorized development 
complained of takes the form of a change of use without permission, the 
planning authority’s remedy is confined to a prosecution in the local magis- 
trates’ court for a penalty, where the invalidity of the enforcement notice 
may be set up as a defence. 

In the great majority of cases, tais elaborate system of enforcement works 
well enough, but at times the dice seem to be loaded too grossly against the 
planning authority. The courts, in their zealous anxiety to protect the liberty 
of the subject, have been very ready to take the most technical points of 
statute law construction against the planning authority. The prosecution 
must certainly prove their case beyond all doubt in this context, on points 
of both law and facts. 

The procedure by way of enforcement under section 23 applies only to 
unauthorized development; in most areas, however, there are legacies of 
the days before planning control (or when planning was inadequately 

41Jbid., s. 24(1). 
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administered, by modern standards), and “non-conforming” uses have been 
allowed to continue. For instance, there are few towns in this country that 
have no cases of the odd industry in the midst of residential development. 
This problem can be dealt with by serving a special kind of enforcement 
notice, under section 26 of the 1947 Act, but this is rarely done in practice, 
and then only in the very worst type of case, as the local planning authority 
are liable to pay compensation for disturbance, loss of profits, etc. It is often 
cheaper for the planning authority to acquire the land, if necessary com- 
pulsorily, complete with non-conforming use. At least the site will then be 
available to the authority for redevelopment, and the compensation payable 
on compulsory acquisition will probably be very little more than can be 
claimed under section 26.” 


7. Subsidiary Controls 


In addition to the control of development itself, the 1947 Act gives 
powers of control to local planning authorities over the following: 

(a) Advertisements. The Town and Country Planning (Control of 
Advertisements) Regulations, 1948-51, constitute a complete code of law 
on their own, although they owe the authority for their existence to sections 
31 and 32 of the 1947 Act. A certain amount of advertising on business 
premises is allowed as a matter of right (but even these advertisements may 
be made the subject of an express “challenge” by the local planning 
authority), but otherwise, in general, application has to be made to the 
planning authority for permission to display any advertisement. The en- 
forcement procedure applies, with modifications, and there is a right of 
appeal to the Minister against a refusal of permission to display an 
advertisement, or against any conditions imposed in granting permission.** 
“Flyposting,” or exhibiting an advertisement without the permission of the 
owner of the land on which the advertisement is displayed, is made a 
criminal offence, for which proceedings may be taken without the need to 
serve any prior notice.“ 

(b) Trees. The local planning authority may make a “tree preservation 
order” under section 28 of the 1947 Act in respect of any trees, group of 
trees, or woodland, that it considers should be preserved in the interests of 
amenity. If this order is duly confirmed by the Minister (after an opportunity 
has been given for objections to be heard), it becomes an offence to fell a 
tree which is the subject of the order without the prior permission of the 
local planning authority. If permission is not granted in a particular case, 
the authority may become liable to pay compensation in respect thereof.*® 

42The measure of compensation payable is based on the extent to which the value of 
the claimant’s interest in the land has depreciated as a consequence of the action taken 
under s. 26. The right to claim compensation is given by s. 27. 

48See Regulations of 1948, reg. 20; the procedure is similar to that governing appli- 
cations for planning permission. 

44See Regulations of 1948, regs. 5(4) and 9(1), applied by s. 32(3) of the 1947 Act. 


45The 1947 Act, s. 28, and Town and Country Planning (Tree Preservation Order) 
Regulations, 1950, S.I. 1950, no. 534. 
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(c) Buildings of architectural or historic interest. These buildings may be 
protected by either of two ways, first, by being included in a list of such 
buildings prepared by or on behalf of the Minister, in which case it becomes 
an offence to alter the building or demolish it without the consent of the 
planning authority,** or, second, by making a particular building the subject 
of a “building preservation order,” which, when duly confirmed by the 
Minister, has much the same effect.*" Both of these provisions must be dis- 
tinguished from the controls of the Ancient Monuments Consolidation and 
Amendment Act, 1913,** the Ancient Monuments Act, 1931,*° and the 
Historic Buildings and Ancient Monuments Act, 1953,°° under which 
ancient monuments and buildings may be protected by action taken by the 
Minister of Works, quite outside planning control. 

(d) Waste land. The local planning authority may require a piece of 
vacant land, a neglected garden or a rubbish dump, the condition of which 
is seriously injurious to the amenities of the neighbourhood, to be tidied up, 
by serving on the owner and occupier of the land a modified form of 
enforcement notice.™ 


II. PostrrveE PLANNING 


Positive planning has really taken two forms, first the paper plans, includ- 
ing the conferment of general powers of compulsory acquisition for planning 
purposes on local authorities, and second the special pieces of positive 
planning, almost experiments, that have been tried out in particular parts 
of the country. 


1. Development Plans 


Under part II of the 1947 Act, every local planning authority—county 
or county borough—was required to prepare a development plan for their 
area, which should show how and where the area should be developed, and 
provided also for a “programming” for development. The plan had to be 
prepared after consultation with all other local authorities concerned, and 
before it could be confirmed by the Minister of Town and Country Planning, 
he was required to give an opportunity for objections to be heard at a 
public inquiry. By the end of 1955, most of the local planning authorities 
had duly submitted their development plans to the Minister, and many of 


46Special provision is made under the Housing Act, 1949, s. 3, for the preservation 
of any such house which is unfit for human habitation, and therefore ought to be 
demolished. 

47See the 1947 Act, ss. 29 and 30, and the Town and Country Planning (Building 
Preservation) Regulations, 1948, S.I. 1948, no. 1766. 

483 & 4 Geo. V, c. 32. 

4921 & 22 Geo. V, c. 16. 

501 & 2 Eliz. II, c. 49. 

51The 1947 Act, s. 33. 

52The programming usually takes the form of indicating, on a special series of maps, 
which developments should take place within the first five years after the making of the 
plan, which of them should take place within the next five to twenty years, and which 
of them should not take place until after the end of twenty years. 
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these had been confirmed, in many cases with modifications.** The plans are 
not to be regarded as static, since the planning authorities are required to 
review their plans every five years.™* 

The plan, even when it has been confirmed,” has very little legal effect, 
apart from designations for compulsory acquisition, as development con- 
trary to the provisions of the development plan is not a planning offence, 
and the planning authority, in determining an application for planning 
permission, must have regard not only to the provisions of the development 
plan, but also to “other material considerations.’”** Once a plan has been 
confirmed by the Minister, the planning authority are not supposed to 
depart from its provisions without the Minister’s consent, but this is at times 
quite freely given, and the Minister has issued a direction™ specifying cases 
in which the provisions of the plan may be ignored without the necessity of 
referring the case to him for confirmation. The plan really is little more than 
a reasonably firm indication in advance as to how the planning authority 
are likely to determine an application when it comes before them. The pro- 
visions of the plan are often very wide. For example, an extensive area of 
land may be described as being “reserved for predominantly residential 
use,”®* the land around a large centre of population may be described as 


“green belt,”®® or large tracts of open country may be left uncoloured on the 
map, but this does not mean that no development of any kind will be there 
permitted. A landowner can therefore be reasonably sure that he will get 
permission for some type of development that conforms with the provisions 
of the plan, but he cannot always equally depend on the planning authority 


refusing permission for some development by his neighbour (or by a local 
authority) on an adjoining plot of land which is not in his interests, even if 
that development is not in accordance with the provisions of the plan.” 


58The public hearings into objections were often protracted and ranged over a wide 
field. Modifications to plans were made freely by the Minister, at times on matters which 
had not been raised by either objectors or the planning authority, such as, for example, 
that too much land had been reserved for industry in a particular part of the area. By 
the end of 1955, eighty development plans had been confirmed by the Minister, or well 
over half for the whole country. 54The 1947 Act, s. 6(1). 

55When it has been confirmed, its legality, mainly on procedural grounds, may still 
be challenged in the courts, within a period of six weeks: the 1947 Act, s. 11. 

567bid., s. 14(1). 

57The Town and Country Planning (Development Plans) Direction, 1954, issued 
under arts. 5, 6 and 8 of the Town and Country Planning General Development Order, 
1950. The plan may be ignored where the planning authority are satisfied that the 
development proposed would “neither involve a substantial departure from the pro- 
visions of the plan nor injuriously affect the amenity of adjoining land.” All other cases 
must be referred to the Minister. 

58This does not mean that no other uses will be permitted; for example, it may be 
good planning to allow a general shop in the midst of a residential estate to serve the 
needs of the local inhabitants. 

59This means an area in which no development other than that of an agricultural 
character would normally be permitted. 

60It merely means, for the uncoloured areas, that the planning authority have no 
express proposals for development. 

61Although neighbours are often invited to express their views at a local enquiry, 
their views are not similarly invited if a planning authority are proposing to approve 
an application before them. 
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In two particular ways the development plan makes express provision for 
positive planning by a local authority: 

(a) Designation for compulsory acquisition. The planning authority may 
designate under section 5 of the 1947 Act, as being subject to compulsory 
acquisition, any land allocated by the plan for the purposes of an acquiring 
government department, a local authority, or statutory undertakers, or any 
land comprised in an area defined as an area of comprehensive develop- 
ment, or any other land which they consider ought to be so acquired so as 
to secure its use in the manner proposed in the development plan. When 
land has been thus designated, the local authority or government depart- 
ment, etc., concerned may at any time™ subsequently be authorized to 
acquire the land compulsorily or by agreement.®* The procedure on such a 
compulsory acquisition follows the usual form, except that the confirming 
authority may at that stage™ disregard any objection which “amounts in 
substance to an objection to the provisions of the development plan defining 
the proposed use of that or any other land.”® 

Land may also be designated as subject to compulsory acquisition by the 
local authority because it is defined in the plan as being within an area of 
“comprehensive development.” This is really a legacy from the powers of 
the 1944 Act, wherein local authorities were authorized to acquire “blitzed” 
or “blighted” areas as a consequence of enemy air attack, for redevelopment 
as a whole. 

(b) Street designation orders. The development plan may also define 
land as the site of a proposed road or for an intended road-widening and 


may designate it for the purpose, so that the local authority may bring into 
existence new private streets by making an order. 


2. National Parks 


Under the National Parks and Access to the Countryside Act, 1949,* 
the Minister of Housing and Local Government may designate land as con- 
stituting the area of a national park.*® The name “national park” is 
obviously borrowed from Canada and the United States, but in England 
the national parks are comparatively small, and the expressed objects of 
their designation are “the preservation and enhancement of natural 
beauty”; and facilities for enjoyment, open-air recreation and the study of 
nature are to be there encouraged. The national parks come under the 


62The time of authorization must be within twelve years from the coming into opera- 
tion of the development plan; the 1947 Act, s. 9. 

63The 1947 Act. s. 37. 

64The subject-matter referred to might be raised by way of representations to the 
draft development plan itself. 

®65The 1947 Act, s. 45. 

66] bid., ss. 38 and 40. 

67] bid., s. 48; the procedure governing this subject is extremely complicated. 

6812, 13 & 14 Geo. VI, c. 97. 

69By the end of 1944, ten national parks had been designated in England and Wales; 
under s. 5 of the 1949 Act, the designation order is made by the National Parks Com- 
mission, but it does not come into effect until it has been confirmed by the Minister. 
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general supervision of the National Parks Commission” and there is a 
separate planning authority for each park, who are given exceptionally wide 
powers to secure the achievement of the general purposes of the National 
Parks and Access to the Countryside Act, 1949, such as the acquisition of 
shooting rights over land, the provision of camping sites, and the making 
of arrangements for the provision of refreshments."* Apart from these 
limitations, the existence of a national park has but little effect on the 
rights of landowners within the park. They may, however, find it more 
difficult than it may be elsewhere to obtain planning permission for some 
types of development. 

The Act has also set up a further statutory body known as the Nature 
Conservancy, whose duties are to establish, either compulsorily or by agree- 
ment with the owners of the land, areas known as “nature reserves” for the 
purpose of the provision of opportunities for scientific study and the con- 
servation and control of natural flora and fauna.** Members of the public 
are normally allowed only limited access to nature reserves. 


3. New Towns 


The New Towns Act, 1946, enabled the Minister to designate land as 
the site for a “new town” and to constitute a “development corporation” 
entrusted with the duties of acquiring land within the area of the new town 
and building all the houses, factories, shops, recreational facilities, and so 
on, required for the town according to a predetermined and carefully 
prepared plan. Twelve new towns have so far been designated in various 
parts of England and Wales and eight of these are on the fringe of the 
Greater London area. The total population of these towns is designed to 
be 545,000, and it has already reached approximately half that number.” 

The Town Development Act, 1952,” provides for a different form of 
planned growth, in that it enables administrative arrangements to be made 
between the Minister of Housing and Local Government, an “exporting” 
local authority wishing to “unload” some of its surplus population and in- 
dustries, and a “receiving” local authority. By these arrangements an 
existing town or large village can be developed by the importation of 
industry and the erection of residential accommodation for residents from 


7°This is a statutory corporation constituted by the Minister under s. 1 of the National 
Parks and Access to the Countryside Act, 1949. 

71See the Act, ss. 5, 11 and 12. 

72] bid., s. 15. The nature reserves vary greatly in nature and extent. It is understood 
that some forty reserves had been designated in various parts of England and Wales by 
the end of 1955. 

789 & 10 Geo. VI, c. 68. 

74The planners in the new towns have recently realized that the rate of actual growth 
of a new town exceeds by natural increase in the population (the birth rate in most of 
the new towns is very greatly in excess of the national average) the estimated growth 
resulting from organized importations. The planned maximum population may there- 
fore be ultimately greatly exceeded. 

7515 & 16 Geo. VI & 1 Eliz. II, c. 54. 
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the exporting town. Grants are payable by the government towards the costs 


of such development and the exporting authority have to render certain 
financial assistance to the receiving authority.”® 


III. THE CoMPENSATION-BETTERMENT PROBLEM 


This problem was considered in detail by expert committees during the 
War of 1939-45, and in the White Paper, “The Control of Land Use,”™ 
the problem was stated, in summary terms, to have two aspects: (i) the 
development value of undeveloped land, that is, that part of its market 
value which is in excess of its value if permanently restricted to its present 
use and which reflects the chance that it may be selected for development, 
is spread over many more acres than will be actually required for develop- 
ment in the near future or are ever likely to be developed; it is the un- 
certainty as to where the value may settle which gives rise to the factor 
termed “floating value”; (ii) although the prevention of development on 
one piece of land may reduce the individual value of that particular land, 
the real result is not usually to destroy value but merely to shift it else- 
where.”® 

These two aspects of the problem were recognized by the draftsmen of 
the 1947 Act (a measure of the Labour government), who also had before 
them the clear failure of the Town and Country Planning Act, 1932,” to 
provide adequate machinery whereby local authorities were supposed to be 
able to recover “betterment” payments from landowners whose land had 
increased in value as a consequence of development having been permitted 
to take place on adjoining land. The problem was also recognized as being 
urgent, as it was clear that public authorities would be obliged to acquire 
large parcels of land if their reconstruction schemes were to be effective, 
and it was widely considered that these authorities should not be required 
to pay compensation on a basis that had been inflated by an element cover- 
ing the “floating value” of the land acquired. 

With this background, the 1947 Act provided for the nationalization, or 
vesting in the state, of all development values accruing to land after January 
7, 1947.8 Local authorities or other public bodies acquiring land were 


76In practice “town development” is not proving popular, mainly because of financial 
difficulties and very complicated administrative arrangements. Swindon (Wiltshire) is 
probably the farthest advanced “receiving” authority, and a few small towns in different 
parts of the Home Counties have made arrangements with smaller towns in the Midlands 
to export “overspill” industry and population from the city boundary. 

™7Cmd. 6537, issued in June, 1944. 

T8See pars. 9 and 10, summarizing the findings of the Report of the Uthwatt Com- 
mittee on Compensation and Betterment (Cmd. 6386, published in September, 1942). 

7922 & 23 Geo. V, c. 48. 

80This was the date when the bill that ultimately became the Town and Country 
Planning Act, 1947, was first published. It should be noted that the Act went further 
than had been recommended in the Uthwatt Report, in that it dealt with development 
values of land that had already been developed, as well as with development values of 
undeveloped land. 
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required to pay compensation on the basis only of the “restricted” or “‘ex- 
isting use” value of the land as at that date; and if a landowner obtained 
planning permission to carry out development on his land, he was required 
before he could commence the development to pay a “development charge” 
for the privilege to the Central Land Board,*’ with certain limited ex- 
ceptions, this charge being assessed at the difference between the “existing 
use” value and the value of the land with the benefit of the planning per- 
mission obtained for the development in question. This continued until 
November 18, 1952, when, it having been realized that the imposition of 
development charges was gravely impeding the carrying out of desirable 
schemes of development by private enterprise, development charges were 
abolished by the Town and Country Planning Act, 1953. 

Also in the 1947 Act, it had been considered desirable to make provision 
for compensation for landowners whose right to develop their land had been 
nationalized as a consequence of the Act. All those owners entitled to com- 
pensation (and the qualifying rules were excessively complicated) were 
required to register their claims with the Central Land Board by July 31, 
1949, and they were told that their claims would be paid out of a national 
fund which would not exceed £300 million. As this “cake,” which applied 
to both developed and undeveloped land,** was considered by many persons 
not to be big enough to pay for all the nationalized development value, they 
thought that when payment did come it would take the form of a very small 
dividend on the capital value of the claim. Partly for this reason, partly 
because others did not fully understand their rights, many persons did not 
in fact lodge claims by the prescribed date. This aspect led to some injustice 
later. 

When the Conservative government came to repeal the provisions relat- 
ing to development charges, they also considered the time had come to 
settle these claims, and provision was made for them to be turned into hard 
cash by the Town and Country Planning Act, 1954, a highly complicated 
measure of some seventy sections. The first prerequisite to the receipt of pay- 
ment of a claim under this Act is that a claim must have been duly registered 
by the due date in respect of the land under the 1947 Act. The claimant 
also had to satisfy one of the following requirements: (i) that one of a 
number of transactions had taken place before the passing of the Act in 
respect of the land, such as, that he had had to pay a development charge, 
or that the land had been acquired compulsorily at existing use value, etc. ;** 
(ii) that either before® or after the passing of the Act he had been refused 
planning permission for development ;** however, various kinds of develop- 


81This is a statutory corporation set up for this and allied purposes. 

82] & 2 Eliz. II, c. 16. 83See fn. 80. 

84These transactions are all listed, with a complicated mass of detail, in part I of the 
1954 Act. 

85See part V of the 1954 Act. That Act came into operation on January 1, 1955. 

86This means refusal under part III of the 1947 Act. 
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ment, such as a mere change of use, or the carrying out of operations which 
are considered premature in view of the provisions of the development 
plan,** are excluded from the circumstances in which a claim can be made; 
(iii) that his land is compulsorily acquired by a public authority, or 
acquired by agreement under similar circumstances. In such a case, the 
“unexpended balance of established development value” (that is, what is 
left of the claim lodged in respect of the land under the 1947 Act, for the 
whole of the 1947 Act claim may not be paid out each time a claim is 
accepted under the 1954 Act) will have to be added to the compensation 
ordinarily payable on a compulsory acquisition by an acquiring authority.** 

The effect of these provisions may be summarized, by saying that public 
authorities do not have to pay any compensation in respect of the “floating 
value” of the land on a compulsory acquisition under statutory powers. 
They merely pay on the basis of the value of the land as it stands, without 
taking into account any extra amount for potential development value, 
unless planning permission has already been given for it. The only ex- 
ceptions to this general statement are where the land has an “unexpended 
balance of established development value” under the 1954 Act, as explained 
above, and these cases will, of course, gradually be all paid off. Recently 
Parliament has admitted another exception, namely where the house of an 
owner-occupier is acquired by the local authority under slum clearance 
powers in circumstances where the house is unfit for human habitation, and 
the owner-occupier has been residing in the house for some time.*® This is a 
relatively unimportant class of case, but the law had previously caused an 
injustice, in that the 1947 and 1954 Acts, read with the Housing Acts, 
would, apart from this new exception, allow such an owner-occupier only 
the value of the land on which his unfit house stood, as a cleared site, instead 
of the market value of the house to which he will now be entitled. 

From the point of view of the local or other public authority acquiring 
land for some development in the public interest, these provisions seem to 
the writer to meet the compensation-betterment problem reasonably well. 
But many persons representing the landowners are not satisfied. There is no 
doubt that public authorities are able to acquire land at prices lower—in 
some cases much lower—than it would fetch in the open market, and it may 
be that pressure will be brought to bear on Parliament to extend the 


87The 1954 Act, s. 20. Moreover, before the Minister accepts a claim for payment 
under this part of the Act, he may review the refusal to grant planning permission and 
evade payment of the claim by rescinding the refusal and granting the original appli- 
cation for permission. 

88] bid., s. 32. An ex gratia payment may fall to be made under s. 35 in certain circum- 
stances where the land would have had an “unexpended balance of established develop- 
ment value” if a claim had in fact been duly lodged under the 1947 Act. This strange 
provision, which applies only to a compulsory acquisition, was added to the bill at a 
late stage in the House of Commons as a consequence of public agitation over a case 
of a Mr. Pilgrim who had taken his own life because a parcel of land owned by him 
had been acquired by the local authority and he had received “existing use value” only 
by way of compensation. 

89The Slum Clearance (Compensation) Act, 1956, 4 & 5 Eliz. II, c. 57. 
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exception to the general principle recently made by the Slum Clearance 
(Compensation) Act, 1956. If that comes about, we may well find ourselves 
back before the 1947 Act, and public authorities may become virtually un- 
able to afford the land they require to perform their duties. 

There is no doubt, however, that the effect of these powers of public 
authorities to acquire land at existing use value, coupled with the device 
of designating land as subject to compulsory acquisition in the development 
plan, may operate to impose a “dead hand” on land so designated. No one 
will purchase such land, and the landowner is discouraged from developing 
it himself. On the other hand, possibly because of financial stringency, the 
acquiring authority may have no immediate desire to acquire the land, and 
they may indeed after a time decide to amend the plan and remove the 
designation. Such circumstances can lead to serious injustice and waste of 
the nation’s most valued commodity, the land itself. 

If ever the present English system of town and country planning law 
were to be imported into another country, modern practice suggests that 
care should be taken to try to solve at least the following difficulties: (i) the 
technicalities of enforcement procedure; (ii) the freedom—in effect—from 
real control by the planning authority of government departments and 
nationalized industries (this is, of course, really a question of competing 
public interests); (iii) the complications of compensation for loss of 
development value—it might well have been better to have expropriated 
development values outright for the good of the nation; (iv) positive 
planning must be encouraged and the emphasis should not all be con- 
centrated on restrictive planning. 





























CIVIL JURISDICTION OF CANADIAN COURTS OVER 
UNITED STATES MILITARY PERSONNEL IN CANADA 


THEODOR MERON* 


I. Some Jupicia, Decisions 


HE recent case of Gallant v. West‘ involved an action for an alleged 

libel committed in line of duty by a military commander of a United 
States air force base in Newfoundland. The claim alleged that a regulation 
issued by the commander for troops under his command, placing “off- 
limits” a portion of the plaintiff's hotel, was libellous and detrimental to his 
business. Walsh C.J. of the Supreme Court of Newfoundland accepted the 
commander’s plea of privilege. He considered that “the North Atlantic 
Treaty incorporates the existing law in respect of civil claims, and that the 
forces of a friendly state in Canadian territory by consent for the public pur- 
poses of their state stand, in respect of civil claims against their commanders 
for acts done in the performance of their duty, in the same position as Her 
Majesty’s Canadian Forces in any part of Canada.”* The learned Justice 
was quite correct in his conception of the Canadian law in respect of the 
status of the visiting forces. A similar position has been taken in several 
British decisions. The case of Szalatnay-Stacho v. Fink® concerned an action 
for libel allegedly committed within the course of his official duty by the 
public prosecutor of the Czechoslovak military court of appeal, a tribunal 
established in the United Kingdom under the Allied Forces Act, 1940.‘ It 
is significant that here also the defence contained no plea of immunity, and 
was based entirely on absolute or qualified privilege. According to the Czech 
law no action founded on libel could be brought against a state official for 
his actions in that capacity. Somervell L.J. held on appeal that comity of 
nations did not compel the courts in Great Britain to apply Czechoslovak 
law to acts done in Great Britain and applying the lex loci delicti commissi 
held the defendant entitled only to the defence of qualified privilege. 

A similar position was taken by Goddard C.J. in Reeves v. Deane- 
Freeman.® The plaintiff was injured by a lorry belonging to the Canadian 
army, which was being driven by the defendant, a Canadian soldier, in the 
course of his duty. Again, no plea of immunity was made. The claim was 
rejected on the ground that by virtue of section 2(3)(b) of the Visiting 
Forces (British Commonwealth) Act, 1933,° the defendant was entitled to 


*M.J. (Hebrew University), LL.M. (Harvard). 

1(1955) 36 M.P.R. 14; [1955] 1 D.L.R. 441. 

2(1955) 36 M.P.R. 14, 19. Note s. 16 of the Visiting Forces (North Atlantic Treaty) 
Act, R.S.C. 1952, c. 284. sti9s2 K.B. 1; 62 T.L.R. 146. 


43 & 4 Geo. VI, c. 51. 1952] 2 All E.R. 506. 
623 Geo. V, c. 6. 


Vol. XII, no. 1, 1957. 
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the protection of the one-year limitation period, which applied to English 
home forces. 

The case of R. v. Birkenhead Borough Justices. Ex parte Smith" involved 
the issue whether in affiliation proceedings the justices had the power to 
issue a warrant against the natural father, an American serviceman, which 
would lead to his arrest and, in case of arrears, to his committal to prison. 
It was held that there was no power to issue the warrant, not, however, on 
the ground of immunity, but because of a legislative provision prohibiting 
enforcement of affiliation orders issued against United States servicemen.’ 

The leading British Commonwealth case concerning civil jurisdiction of 
local courts over visiting army personnel is the able decision of Jordan C.J. 
in the New South Wales case of Wright v. Cantrell, which concerned an 
action for damages resulting from an alleged libel and slander committed 
in the course of his employment by the defendant, an Australian serviceman 
employed by the United States as an officer in the United States army trans- 
portation service. Jordan C.J. considered the defendant, who was subject to 
orders of his superiors in the United States army, to be a member of that 
army. His lordship proceeded on the assumption that every state has “juris- 
diction . . . in all causes civil and criminal” arising within its territory, until 
proof of the existence of a generally recognized rule of international law 
which restricts this general power.’® He rejected the contention that the 
broad obiter dictum of Marshall C.J. in The Schooner Exchange v. 
M’Faddon" stated such a rule of international law. He gave the following 
criteria for determining the scope of immunities from local civil jurisdiction 
to which friendly visiting forces were entitled: 


. it is reasonably plain that the local Sovereign, quoad the visiting force, 
must be deemed to waive any provisions of its immigration laws which would 
be inconsistent with the visit, and any laws prohibiting the carriage of arms 
or the wearing of uniforms other than its own. It must also be deemed to con- 
cede to those in command of the force all authority necessary to maintain dis- 
cipline over its members. . . . But I am unable to see any authority, which sup- 
ports the proposition that a member of such a force cannot be sued in the ter- 


7[1954] 1 All E.R. 503. 

8The Visiting Forces (United States of America) Application of Enactments Order, 
1942, S.R. & O. 1942, no. 966, schedule, s. 2(3) (b), gave to the members of the 
United States visiting forces certain privileges under ss. 144 and 145 of the Army Act, 
44 & 45 Vict., c. 58. Neither s. 144 nor s. 145 was applied to visiting forces under the 
new Visiting Forces (Application of Law) Order, 1954, S.I. 1954, no. 635. See also 
a statement in the House of Commons by the Attorney-General, Sir David Maxwell Fyfe, 
in United Kirgdom, House of Commons, Parliamentary Debates, 5th series, vol. 505, 
cols. 571-2 (Oct. 17, 1952). For discussion of some important factors behind the change 
in English law and the elimination of the jurisdictional immunities of American service- 
men, note particularly a statement by Anthony Nutting, Joint Under Secretary for Foreign 
Affairs in United Kingdom, House of Commons, Parliamentary Debates, 5th series, vol. 
525, col. 844 (March 19, 1954). 

(1944) 44 S.R. (N.S.W.) 45; approved, Chow Hung Ching v. The King (1949), 
77 Com. L.R. 449, 465. 

10Wright v. Cantrell, supra, p. 47, quoting Lord Macmillan in Compania Naviera 
Vascongado v. Steamship Christina, [1938] A.C. 485, 496-7. 

11(1812) 11 U.S. 117 at pp. 139-40. 
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ritorial courts for debts which he may have contracted to local civilians or civil 
wrongs which he may have committed to their injury. . . . it can hardly be 
argued seriously that the existence or efficiency of those armed forces now 
present in this country is imperilled if an individual member is subject to civil 
process in respect of a civil liability which he has contracted to a citizen in 
respect, for example, of injury which he has caused by negligence either when 
off duty or whilst performing duty in a place far removed from the fighting 
lines.? 


His lordship stressed that, were he to grant immunity, the injured civilian 
would have no available forum. Considering that courts martial have no 
jurisdiction over civil claims,’* and that by virtue of the rule of sovereign 
immunity neither the sending state’* nor the superior officer of the soldier 
who incurred civil liabilities,"* can be sued, this position of Jordan C.J. is 
quite correct. 

At this juncture, several conclusions may be drawn. The courts of the 
British Commonwealth have been very restrictive in their recognition of the 
scope of immunities of the visiting soldiers."* They have refused to confer 
on such soldiers more extensive immunities than those normally accorded 
to members of the home forces, unless, of course, such additional exemptions 
have been granted by statute. This applies to liabilities incurred both inside 
and outside the scope of official duty. In this respect it may well be that the 
British Commonwealth courts’ conception of international law differs from 
that of the Supreme Court of the United States, which in its early decisions 
was more generous in conferring immunities on visiting forces. However, 


12Wright v. Cantrell, supra, pp. 52-3. 

13] bid., p. 49; A. King, “Jurisdiction over Friendly Foreign Armed Forces” (1942), 
36 American Journal of International Law 539 at p. 562; United States Army, A Digest 
of the Opinions of the Judge Advocate General, 1912, p. 510, par. VIIIA, 1 and 2; United 
States Department of Defense, Manual for Courts Martial, 1951, p. 209, par. 126h (1). 
Under articles 133 and 134 of the Uniform Code of Military Justice (50 U.S.C., ss. 
727-8) a United States court martial has power to punish officers and soldiers for dis- 
honourable failure to pay debts. This power is of considerable practical importance as 
the fear of military punishment often prompts the debtor to honour the debt. 

14Aboutebout c. Etat Hellénique (1948), 1 Revue Hellénique de Droit International 
279 (Egyptian Mixed Court of First Instance in Alexandria). 

15Amrane v. John (1933-1934), 24 Gazette des Tribunaux Mixtes d’Egypte 108; 
[1931-32] Annual Digest 174; [1933-34] Annual Digest 188; 62 Journal du Droit Inter- 
national 195. The case involved an action for damages caused the plaintiff by a British 
military lorry driven in the line of duty. The British commander-in-chief in Egypt was 
named as the party defendant. It was held that the commander was not subject to civil 
jurisdiction of the Egyptian courts in respect of his official functions. 

16The attitude of the British judges to this question may well have been influenced 
by the long-standing British tradition of the individual responsibility of soldiers for 
civil liabilities incurred by them whether in their private capacity or in the course of their 
official duties. A. V. Dicey, Introduction to the Study of the Law of the Constitution 
(9th ed. by E. C. S. Wade, London, 1939), pp. 300-1; C. M. Clode, Military Forces of 
the Crown (London, 1869), p. 500. Significant of this restrictive approach—in the field 
of criminal jurisdiction—is the opinion of the Supreme Court of Canada In the Matter 
of a Reference as to Whether Members of the Military or Naval Forces of the United 
States of America are Exempt from Criminal Proceedings in Canadian Criminal Courts, 
[1943] S.C.R. 483. See also E. Evatt, “The Visiting Forces Act, 1952” (1953-5), 1 
Sydney Law Review 225. 
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on considering the fact that those decisions were based on obiter dicta‘™ or 
dealt with the position of an invading army in hostile territory,’® it is far 


from certain that a similar position would be maintained by the Supreme 
Court of the United States in present times. 


Insofar as the policy is concerned, the United States and the British 
Commonwealth cases may be reconcilable. Both The Exchange Case and 
Wright v. Cantrell have recognized a general functional criterion for the 
determination of the scope of immunities to which the visiting forces are 
entitled. This criterion is based on the practical necessities of the continuing 
efficiency and control of the visiting forces.*® Such subjection to local 
jurisdiction as would conflict with these practical needs might be considered 
improper.” The various judicial decisions and the writings of publicists 
have left the definition of this functional criterion vague and hazy. It has 
been left to treaties to develop some more definite formulae for the solution 
of the intricate jurisdictional problems involved in the present-day station- 
ing of troops in friendly foreign countries. This development has been 
inspired by the vigour of the post-war collective security system which has 
brought about the stationing of unprecedented numbers of forces abroad in 
times of peace. Some of these treaties purported to define the scope of the 
immunities of the visiting forces by prohibiting such measures of enforcement 
against the person of the visiting serviceman or against his minimum means 


of subsistence as might impair his effective functioning as a member of the 
forces." 


17The Schooner Exchange v. M’Faddon, supra (the dictum of Marshall C.J. in this 
case was quoted with approval, again in a dictum, by Guardia J. of the Supreme Court 
of Panama in The Republic of Panama v. Schwartzfiger (1927), 21 American Journal 
of International Law 186); Coleman v. Tennessee (1878), 97 U.S. 509. See also E. D. 
Re, “The NATO Status of Forces Agreement and International Law’ (1955), 50 
Northwestern University Law Review 349. 

18Coleman v. Tennessee, supra; Dow v. Johnson (1879), 100 U.S. 158. 

19Wright v. Cantrell, supra, p. 49. See also article 23 accepted by the 1894 Paris con- 
ference of the Institute of International Law on the status of ships and their crews in 
time of peace and in time of war, quoted in J. B. Scott (ed.), Resolutions of the Institute 
of International Law Dealing with the Law of Nations (New York, 1916), p. 149. See 
in general, L. Strisower, “L’Exterritorialité et ses Principales Applications” (1923), 1 
Académie de Droit International, Recueil des Cours 233 at p. 270. 

20The Schooner Exchange v. M’Faddon, supra; Wright v. Cantrell, supra, pp. 47, 49. 

21For example, the Bonn Agreements of 1952 as amended by the Paris Protocol of 
1954, United States, Senate Documents, no. 11, 84th congress, Ist session. These agree- 
ments govern also the status of the Canadian forces stationed in Germany (Canada, 
Treaty Series, 1955, no. 7). Cf. Military Agreement between Great Britain and Irak, 
1924, (United Kingdom, Treaty Series, 1925, no. 17; Cmd. 2370) ; Military Convention 
between the United Kingdom and Ethiopia of 1942 (Cmd. 6334) and of 1944 (Cmd. 
6584); Treaty of Friendship and Alliance between the United Kingdom and Libya, 
1953 (Cmd. 8914); Mutual Defense Assistance Agreement between United States and 
Libya, 1954 (United States, Treaties and Other International Acts Series, no. 3107); 
and the Air Force in Dhahran Agreement between the United States and Saudi Arabia 
(ibid., no. 2290). In contrast to many of the agreements to which the United Kingdom 
is a party, the latter two agreements (which are fairly typical of American practice) do 


not impose limitations on the scope of enforcement of civil judgments issued against the 
visiting servicemen. 
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II. NATO Status oF Forces AGREEMENT 


Whatever may have been the scope of immunities of visiting forces in 
friendly countries under the customary international law—and this question 
has been a very controversial one**—the status of the visting forces in 
Canada has been affected by the NATO Status of Forces Agreement of 
June 19, 1951 and by the statute implementing it.** Previously, the 
principal international agreement governing the status of the United States 
forces in Canada was the Leased Bases Agreement of March 27, 1941. 
The agreement between the United States of America and Canada, con- 
cerning the application of the NATO Status of Forces Agreement to United 
States forces at leased bases** provided that “those provisions of the Leased 
Bases Agreement which deal with the matters covered in the Status of Forces 
Agreement will be held in abeyance until the NATO Status of Forces 
Agreement is terminated.” The NATO Status of Forces Agreement entered 
into force for Canada on September 27, 1953. This agreement follows in its 
main features the provisions regarding immunity from civil jurisdiction of 
local courts in the unratified Agreement Concerning the Status of Members 
of the Armed Forces of the Brussels Treaty Powers, of December 21, 
1949.”° It is a result of compromise between on the one hand, the views of 
the United States, the principal sending state, which has always insisted 
on being granted complete immunity from local jurisdiction for its forces 
abroad, and, on the other, the views of the United Kingdom and other 
receiving European nations, which have favoured subjection of the visiting 


22See, regarding this controversy: G. P. Barton, “Foreign Armed Forces: Immunity 
from Criminal Jurisdiction” (1950), 27 British Year Book of International Law 186, 
“Foreign Armed Forces: Immunity from Supervisory Jurisdiction” (1949), 26 British 
Year Book of International Law 380, and “Foreign Armed Forces: Qualified Jurisdiction 
Immunity” (1954), 31 British Year Book of International Law 341; A. King, “Jurisdiction 
over Friendly Foreign Armed Forces” (1942), 36 American Journal of International 
Law 539, and “Further Developments Concerning Jurisdiction over Friendly Foreign 
Armed Forces” (1946), 40 American Journal of International Law 257; C. Fairman and 
A. King, “Taxation of Friendly Foreign Armed Forces” (1944), 38 American Journal 
of International Law 258; R. R. Baxter, “Constitutional Forms and Some Legal Prob- 
lems of International Military Command” (1952), 29 British Year Book of Inter- 
national Law 325 at pp. 344-8; M. L. Schwartz, “International Law and the NATO 
Status of Forces Agreement” (1953), 53 Columbia Law Review 1091; J. L. J. Edwards, 
“Visiting Forces Act, 1952” (1953), 16 Modern Law Review 59; E. D. Re, “The NATO 
Status of Forces Agreement and International Law” (1955), 50 Northwestern Univer- 
sity Law Review 349; Oppenheim’s International Law (8th ed. by H. Lauterpacht, 
London, 1955), pp. 848-9 and the bibliography at p. 846. See also (1953), 99 U.S. 
Cong. Rec. 8769. 

23Canada, Treaty Series, 1953, no. 13; United States, Treaties and Other Inter- 
national Acts Series, no. 2846; The Visiting Forces (North Atlantic Treaty) Act, R.S.C. 
1952, c. 284, schedule. Note particularly part III of this Act, which entered into force 
on Sept. 27, 1953: (1953) 87 Canada Gazette 2957. 

24Protocol Concerning the Defence of Newfoundland between Canada, the United 
Kingdom and the United States of America (and Related Documents), Canada, Treaty 
Series, 1941, no. 2 (March 27, 1941); United Kingdom, Treaty Series, 1941, no. 2, 
Cmd. 6259; United States, Executive Agreement Series, no. 235. 


25United States, Treaties and Other International Acts Series, no. 3074. 
26Cmd. 7868. 
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forces to local jurisdiction.” The safety and protection of the inhabitants 
of the receiving states can best be advanced by warning the potential tort- 
feasor that direct action against him may be taken by the injured. The 
complete acceptance of such a policy might, however, cause difficulties to 
the sending states. The agreement is of importance to Canada in its capacity 
not only as a receiving state but also as a sending state since it governs the 
legal status of United States forces in Canada and that of Canadian forces 
in other NATO countries,”* with the exception of Germany.” The success- 
ful operation of the jurisdictional arrangements contemplated by the agree- 
ment is psychologically, no less than legally, of great importance to the entire 
success of the North Atlantic Treaty Organization. 

Although much has been written about the criminal jurisdiction pro- 
visions of the agreement,®° the question of the civil jurisdiction of local 
courts over the visiting army personnel has been virtually neglected.** We 
shall proceed to analyse briefly the principal civil jurisdiction provisions 
included in article VIII of the agreement. The provisions dealing with the 
civil jurisdiction of the courts of the receiving state (Canada) apply to two 
categories of persons: military personnel (“force” )*? and civilian personnel 
(“civilian component” ).** In this respect, the status of dependants of mili- 
tary or of civilian personnel is not regulated by the agreement and is similar 
to that of any other aliens present in Canada. 


1. Contractual Claims 
Of the substantive provisions of the agreement, it should be pointed out 


that they apply only to claims against members of a “force” or “civilian 
component” arising out of tortious acts or omissions. Contractual claims 
against these persons are expressly excluded from the scope of the agree- 
ment,™ and are governed by the general law concerning immunities of the 
visiting forces. In practical terms, this amounts to a denial of immunity to 
the visiting soldier who incurred contractural obligations in his private 
capacity.*® A different rule applies to contracts entered into by contracting 


2TNote (1952), 65 Harvard Law Review 1072. 

28See, e.g., Defence (Canadian Forces in Belgium) Agreement between Canada and 
Belgium, 1953 (Canada, Treaty Series, 1953, no. 15). 

28Although Germany became in 1954 a member of NATO (Canada, Treaty Series, 
1955, no. 6), the status of the visiting forces in Germany is still governed by the Bonn 
agreements of 1952, fn. 21 supra. 

80Fn. 22 supra. 

31But see “The Visiting Forces Act, 1952” (1953), 103 The Law Journal 149 at 
p. 150. 

82The NATO Status of Forces Agreement, 1951, art. I, par. 1(a). 

83] bid., par. 1(b). 

84Art. VIII, pars. 5, 6; a statement by the French Minister of Justice in the French 
Parliament of August 12, 1954, France, Journal Officiel, Dec. 18, 1954, déb. ass. nat. 
6541. 

85Can it not be argued, following the policy of Wright v. Cantrell, fn. 9 supra, that 
subjection to local jurisdiction should not be permitted, whenever, in the particular 
circumstances involved, it endangered the continuing efficiency of the visiting force? 
It would appear that the contracting parties waived this argument in art. VIII, par. 9 
(quoted infra, p. 58). Only few publicists express the opinion that under international 
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army officers in their official capacity. Both the United States and the con- 
tracting officer are immune from the jurisdiction of the Canadian courts 
over these contracts by virtue of the well-accepted rule of international law 
that a state may not be sued (in its public capacity) in the courts of a 
foreign power.** 


2. Torts Committed in the Performance of Official Duty 


In considering claims arising out of tortious acts or omissions of members 
of the visiting forces, distinction should again be made between torts com- 
mitted inside and those committed outside the course of official duty. In the 
event of a dispute over whether a tortious act or omission was done in the 
performance of official duty, that question is to be submitted to an 
arbitrator endowed with power to make a final and conclusive decision.** 
The arbitrator is to be selected by agreement “from amongst the nationals 
of the receiving State who hold or have held high judicial office.’’** In the 
absence of agreement, either the sending or the receiving state may request 
the Chairman of the North Atlantic Council Deputies to select such an 
arbitrator. 

The agreement is primarily concerned with the solution of torts com- 
mitted in the line of duty, which indeed constitute the great majority of the 
cases. In this regard, paragraph 5 of article VIII provides: 


law members of the visiting forces are entitled to immunity from both civil and criminal 
jurisdiction of the receiving state: Wheaton’s Elements of International Law (4th ed. 
by J. B. Atlay, London, 1904), p. 151; R. Foignet, Manuel Elémentaire de Droit Inter- 
national Public (8th ed., Paris, 1904), p. 73; W. E. Birkhimer, Military Government and 
Martial Law (3rd ed., Kansas City, 1914), p. 133; A. King, “Jurisdiction over Friendly 
Foreign Armed Forces” (1942), 36 American Journal of International Law 539. While 
most of the publicists were concerned solely with the problem of immunity from criminal 
jurisdiction of the local courts, e.g., Barton, Schwartz, Oppenheim (Lauterpacht) and 
Re, referred to in fn. 22 supra, several writers believe that members of the visiting forces 
are entitled to immunity from criminal, but not from the civil jurisdiction: F. Piétri, 
Etude Critique sur la Fiction d’Exterritorialité (Paris, 1895), p. 377; L. Strisower, 
“L’Exterritorialité et ses Principales Applications” (1923), 1 Académie de Droit Inter- 
national, Recueil des Cours 233 at p. 271; C. C. Hyde, International Law Chiefly as 
Interpreted and Applied by the United States (2nd ed., Boston, 1949), vol. I, p. 820; 
L. van Praag, Juridiction et Droit International Public: la Juridiction Nationale d’aprés 
le Droit International Public Coutumier en Temps de Paix (The Hague, 1915), p. 493, 
fn. 1310. 

36Statement by the French Minister of Justice in the French Parliament, fn. 34 supra. 
Piétri, op. cit., says, at p. 376: “. . . Parmée se confond avec la souveraineté, c’est-a-dire, 

. avec l’Etat dont elle dépend. I] s’ensuit que l’armée emprunte la personnalité de cet 
Etat, que, pour tout ce qui concerne cette armée, c’est |’"Etat qui juridiquement con- 
tracte.... Il agit alors par l’intermédiaire de ceux des officiers de |’armée qui ont qualité 
pour le représenter. . . . l’Etat . . . est en principe exempt de toute autre juridiction que 
la sienne propre; il en résulte que l’armée étrangére, s’identifiant avec !Etat étranger, 
bénéficie sur le territoire de la méme immunité de juridiction.” See, in general, C. 
Fairman and A. King, “Taxation of Friendly Foreign Armed Forces” (1944), 38 
American Journal of International Law 258. 

87NATO Status of Forces Agreement, art. VIII, pars. 7, 8. Also, the question whether 
the use of any army vehicle was unauthorized (in which case claims arising out of the 
unauthorized use are to be dealt with in the same way as claims arising out of torts 
caused outside of the scope of official duty) may be submitted to the arbitrator. 

88] bid., par. 2(b). 
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Claims (other than contractual claims and those to which paragraphs 6 or 7 of 
this Article apply) arising out of acts or omissions of members of a force or 
civilian component done in the performance of official duty, or out of any 
other act, omission or occurrence for which a force or civilian component is 
legally responsible, and causing damage in the territory of the receiving State 
to third parties, other than any of the Contracting Parties, shall be dealt with 
by the receiving State in accordance with the following provisions: — 

(a) Claims shall be filed, considered and settled or adjudicated in accordance 


with the laws and regulations of the receiving State with respect to claims 
arising from the activities of its own armed forces. 


(b) The receiving State may settle any such claims, and payment of the 


amount agreed upon or determined by adjudication shall be made by the re- 
ceiving State in its currency. 


(c) Such payment, whether made pursuant to a settlement or to adjudica- 
tion of the case by a competent tribunal of the receiving State, or the final 


adjudication by such a tribunal denying payment, shall be binding and con- 
clusive upon the Contracting Parties. . 


(e) The cost incurred in satisfying claims pursuant to the preceding sub- 


paragraphs . .. shall be distributed between the Contracting Parties, as 
follows: — 


(i) Where one sending State alone is responsible, the amount awarded or 
adjudged shall be distributed in the proportion of 25 per cent chargeable to 
the receiving State and 75 per cent chargeable to the sending State. 


To illustrate briefly: if an American jeep driven in the line of duty injures a 
Canadian civilian who then claims compensation from the government of 
Canada, the law applicable is the same as if the damage had been caused 
by a Canadian soldier. The United States government reimburses the 
Canadian government 75 per cent of the costs incurred in satisfying the 
claim. The pro-rata reimbursement schedule is designed to eliminate exag- 
gerated claims against the sending state. It should be observed that this 
mode of settlement of claims applies only to damages caused to property 
owned by third parties, not by the government of Canada.*® 

The agreement takes away no rights to sue which a person in Canada 
would otherwise have. The injured Canadian thus has the choice of pro- 
ceeding directly against the tortfeasor rather than against the government 
of Canada. This is indeed the way in which Gallant proceeded against 
West. Such a procedure is highly inadvisable, from the point of view of 
the claimant. First, it may be faster and easier to secure an out of court 
settlement from the Canadian government. Second, the tortfeasor may be 
financially unable to satisfy the judgment issued against him. Third, and 
most important, no execution of the judgment may be granted in Canada. 
Paragraph 5(g) of article VIII provides: ““A member of a force or civilian 
component shall not be subject to any proceedings for the enforcement of 


897bid., pars. 1-4, which deal with damage caused to governmental property. See, in 
general, Hearings before the Subcommittee on H.R. 7819 of the House Committee on 
Foreign Affairs, 83rd congress, 2d session; Report of the Subcommittee on International 


Organizations and Movements of the House Committee on Foreign Affairs on H.R. 
8684, 83rd congress, 2d session. 
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any judgment given against him in the receiving State in a matter arising 
from the performance of his official duties.” This provision raises the 
question of the possibility of enforcing the judgment outside of the receiving 
state. Can a Canadian judgment issued against an American soldier who 
committed a tort in the line of duty in Canada be enforced against his 
property situated in the United States? It would appear that this question, 
which might have arisen in Gallant v. West had the Supreme Court of 
Newfoundland decided that West was not entitled to the defence of 
qualified privilege, can only be answered in the negative. In the United 
States the NATO Status of Forces Agreement is, as any other treaty, the 
“supreme law of the land.”*® A United States court is likely to construe 
paragraph 5(g) as prohibiting enforcement of a judgment not only in the 
territory of the receiving state, from which the judgment issued, but also 
in the territory of all the parties to the agreement. 

An argument may perhaps be made that paragraph 5(g) is of sub- 
stantive character and should be applied even by the forum of a third 
country that is not a party to the agreement. Although the paragraph is 
drafted in remedial terms, the prohibition against enforcement may amount 
to a matter of substance as the injured civilian has never had any enforce- 
able right against the tortfeasor. In this respect, the prohibition against 
enforcement differs from the ordinary statutory limitations on the bringing 
of actions. In the cases on the statutes of limitation the plaintiffs had an 
enforceable right against the defendants before the expiration of the pre- 
scribed period of time. The preparatory materials concerning the drafting 
of the NATO Status of Forces Agreement are, unfortunately, still un- 
available. However, it would seem that the idea of the draftsmen was to 
prevent any action being taken against the soldier who committed a tort 
in the scope of his official duties, and that this was not done more clearly 
in order to accommodate the technicality of the British Crown Proceed- 
ings Act, 1947,*' whereby the Crown cannot be liable for torts committed 
by its servants unless the tort has given rise to a cause of action against the 
servant himself. In order to establish the liability of the British government 
for the payment of compensation under the NATO Status of Forces Agree- 
ment, the individual tortfeasor has to be named as the party defendant. In 
practice, the British treasury solicitor appears on behalf of the visiting 
serviceman and the Minister of Defence pays the sum of the judgment.*? 
In support of this explanation of the “substantive character” of paragraph 
5(g), it may be added that, in several international agreements which 
follow almost literally most of the jurisdictional provisions of the NATO 


49Constitution of the United States, art. 6, par. 2. 
4110 & 11 Geo. VI, c. 44, s. 2(1) (a). 

42The Visiting Forces Act, 1952, 15 & 16 Geo. VI & 1 Eliz. II, c. 67, s. 9(1). See the 
statement by the Attorney-General, Sir David Maxwell Fyfe, during the debate on the 
Visiting Forces bill, on October 17, 1952, United Kingdom, House of Commons, Parlia- 
mentary Debates, 5th series, vol. 505, cols. 571-6. 





76 Tue University or Toronto Law JourRNAL 


Status of Forces Agreement, a provision was included granting immunity 
from suit to members of the visiting forces who committed torts in the 
course of their official duty.** 

It is of practical interest to note that the United States pays claims for 
damage caused by its armed forces within the leased bases under the Federal 
Tort Claims Act of 1946,** while it pays for damage caused outside of a 
leased base under the Foreign Claims Act of 1942*° or under Public Law 
734, of 1954.** Thus, it was held in the case of Spelar v. United States** 
that the exclusion from the coverage of the Federal Tort Claims Act of “any 
claim arising in a foreign country” did not preclude recovery under the 
Act for wrongful death caused by a United States employee in one of the 
leased bases. 

It is significant of the effective operation of the settlement of claims pro- 
visions under the NATO Status of Forces Agreement that few cases ever 
reach the courts. In addition to the case of Gallant v. West, there appear 
to be only two other cases relevant to the civil jurisdiction provisions of the 
agreement, both of which involved United States forces in France. The 
Gadois Case** involved a criminal charge against an American soldier who, 
while driving a lorry in line of duty, fatally injured M. Gadois. The United 
States availed itself of its right under the agreement to exercise primary 
criminal jurisdiction over the accused.*® The French court emphasized that 
the withdrawal of the case from its jurisdiction did not adversely affect the 
pecuniary interests of the plaintiff. The Whitley Case™ also related to a 
traffic accident caused by a United States officer. Pursuant to a request by 
the United States military authorities, the French authorities waived their 
right to exercise criminal jurisdiction against the officer, Whitley. The 
widow of a Canadian air force officer who had died in the accident then 
instituted a mixed civil-criminal action against Whitley, who was ordered 


48See, e.g., Defense Agreement Pursuant to the North Atlantic Treaty between the 
United States of America and the Republic of Iceland, 1951, United States, Treaties 
and Other International Agreements Series, no. 2266; Annex on the Status of United 
States Personnel and Property, ibid., no. 2295, art. 12, par. 2(f) ; Administrative Agree- 
ment under Article III of the Security Treaty between the United States of America 
and Japan, 1952, ibid., no. 2492, art. XVIII, par. 6(a) ; Status of United Nations Forces 
in Japan, Agreement and Official Minutes, 1954, ibid., no. 2995, art. XVIII, par. 6(a). 

44Federal Tort Claims Act of 1946, as amended, 28 U.S.C.A., s. 2680(k); Report of 
the Subcommittee on International Organizations and Movements on H.R. 8684, supra, 


. 4-5. 

4531 U.S.C., s. 224d. Claims arising out of torts committed by servicemen outside of 
the scope of their official duty are normally settled under this Act. 

46(1954) 68 Stat. 1006. Only claims arising out of torts committed within the scope 
of official duty may be settled under this Law. 

47(1948) 171 F. (2d) 208. See also Vermilya-Brown Co. v. Connell (1949), 69 S. Ct. 
140, which held that the Bermuda leased base was a possession of the United States 
within the applicability of the Fair Labor Standards Act of 1938, 29 U.S.C.A., s. 201. 

48Decided by the Cour d’Appel de Paris, December 14, 1953, 81 Journal du Droit 
International 739. 

49NATO Status of Forces Agreement, art. VII. 

50American Bar Association Proceedings, 1955 (Philadelphia), Section of International 
and Comparative Law, at pp. 103-4. 
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to pay both fine and damages. The French court held that the public 
prosecutor’s waiver of his right to exercise jurisdiction over Whitley did not 
deprive an individual of his constitutional right to initiate the action and 
that the court might determine both the criminal and the civil liability 
involved. The waiver could be final only if there were no third-party interest 
involved. 


3. Torts Committed Not in the Performance of Official Duty 


Paragraph 6 of article VIII of the NATO Status of Forces Agreement 
provides the procedure for dealing with claims against military or civilian 
personnel arising out of torts committed outside of the performance of their 
official duties. The authorities of the receiving state consider the claim and 
assess compensation to the claimant. On the basis of a report submitted by 
the receiving state to the sending state, the latter decides whether it will 
offer an ex gratia payment, and if so, of what amount. If an offer of pay- 
ment is made, and is accepted by the claimant in full satisfaction of his 
claim, the sending state makes the payment and informs the authorities of 
the receiving state. 

The United States is authorized to pay this form of ex gratia compensa- 
tion under the Foreign Claims Act, 1942.° Under this Act the United States 
may settle meritorious claims which do not exceed $5,000. Although the 
United States is not obliged to settle claims arising out of torts committed 
abroad by its servicemen outside the scope of their official duty, in practice 
the United States settles most of such claims, “for the purpose of promoting 
and maintaining friendly relations.” The Act prescribes also that the Secre- 
tary of the Army, the Air Force, or the Navy may, if he deems any claim 
in excess of $5,000 to be meritorious, “certify such amount as may be found 
to be just and reasonable thereon to Congress as a legal claim for payment 
out of appropriations that may be made by Congress therefor. . . .”"* 

The possibility of an ex gratia payment is not the only recourse open to 
an injured Canadian civilian. Paragraph 6(d) provides that: “Nothing in 
this paragraph shall affect the jurisdiction of the courts of the receiving 
State to entertain an action against a member of a force or of a civilian 
component unless and until there has been payment in full satisfaction of 
the claim.” Thus the right of Canadian civilians to proceed directly against 
the tortfeasor is expressly preserved. This right is particularly important in 
view of the fact that the ex gratia payment, if offered at all, may still be 
unsatisfactory. 

Paragraph 7 of article VIII provides that: “Claims arising out of the 
unauthorized use of any vehicle of the armed services of a sending State 
shall be dealt with in accordance with paragraph 6 of this Article, except 
in so far as the force or civilian component is legally responsible.” In order 
to eliminate any possibility that the sending state may claim immunity from 


51Cited fn. 45 supra. 52] bid. 
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the jurisdiction of the receiving state, paragraph 9 provides that: “The 
sending State shall not claim immunity from the jurisdiction of the courts 
of the receiving State for members of a force or civilian component in 
respect of the civil jurisdiction of the courts of the receiving State except to 
the extent provided in paragraph 5(g) of this Article.” The contracting 
parties thus waived any possible argument in favour of limiting the ter- 
ritorial jurisdiction of Canada by the application of some international law 
rules concerning the scope of immunities of friendly visiting forces. Cana- 
dian judgments for torts committed outside of the scope of official duty, 
or in the course of unauthorized use of any United States military vehicle 
may be enforced by full execution against the property of the tortfeasor. 
Of course, the rule of sovereign immunity precludes enforcement against 
that part of the tortfeasor’s possessions to which title is held by the United 
States government. Because of the same rule, no garnishment may issue 
against the pay of the soldier as long as it is in the possession of the United 
States military authorities.* Difficulties may arise whenever the property 
of the debtor soldier is situated within an American military base in Canada 
and the United States authorities refuse to co-operate with the Canadian 
law-enforcement authorities. In practice, it is unlikely that United States 
authorities would refuse to co-operate. Unlike some other international 
agreements that provide for the solution of questions concerning enforce- 
ment against property situated within a military base,» the NATO Status 
of Forces Agreement remains silent on this problem. Of course, whenever 
the property of a visiting soldier in Canada is insufficient for the satisfaction 


of a judgment, an attempt may be made to have the judgment enforced in 
one of the states of the United States in which the debtor soldier has some 


property. 


53Vavasseur v. Krupp (1878), L.R. 9 Ch. D. 351; The Parlement Belge (1880), L.R. 
5 P.D. 197. 

54Statement by the French Minister of Justice, cited fn. 34 supra. 

55Status of United Nations Forces in Japan, Agreement and Official Minutes, 1954, 
United States Treaties and Other International Agreements Series, no. 2995, art. 
XVIII, par. 6(b); Convention on the Rights and Obligations of Foreign Forces and 
Their Members in the Federal Republic of Germany, as amended by schedule II to the 
Protocol on the Termination of the Occupation Regime in the Federal Republic of 
Germany, Signed at Paris on October 23, 1954, art. 9, par. 2, (United States, Senate 
Documents, no. 11, 84th congress, Ist session) ; United States Military Bases Agreement 
with the Philippines, 1947, United States, Treaties and Other International Agreements 
Series, no. 1775, art. XIV. 





NOTES 
THE UNIVERSITY OF TORONTO LAW JOURNAL 


Tue appearance of this issue, the first part of volume twelve, will mark the 
twenty-third year of the Law Journat’s publication. Since its beginning, the 
editors have hoped to publish one volume each year, instead of every two years 
as at present, to be issued biannually and ultimately as a quarterly. Up to the 
present time a variety of circumstances have prevented any departure from 
the plan of publication first adopted. Yet we do have hope that in the near 
future we may make the transition to at least two issues each year. 

The present issue contains some departures from the past. Our readers will 
observe that a number of the notes concern current developments in legal 
education, particularly at the University of Toronto. The increased interest 
shown in recent years in the problems of organizing schools and formulating 
curricula for teaching law does, we believe, sanction discussion of this subject in 
a law journal edited and published within a university. We are prepared to 
apply a substantial portion of each issue to this subject and shall endeavour 
to obtain and publish useful information on what is being done at other 
universities. 

In this issue we are discontinuing the Survey of Canadian Legislation which 
has appeared annually since this JouRNAL began. While we adhere to the 
opinion on which the annual Survey was originally founded—that current legal 
literature tends unduly to ignore legislative and stress judicial developments in 
the law—we have suspected for some time that the Survey was too broad in its 
coverage and general in its treatment to serve adequately the needs either of 
practitioners or of students. Our inquiries of subscribers tended to confirm that 
doubt, so that we plan to publish in place of the Survey a series of notes on 
truly significant developments in Canadian legislation. In this issue we have 
made a modest beginning with comment on statutes from Alberta, Ontario, 
and Nova Scotia—the latter revealing the active part that can be played by a 
law school towards legal reform. In future issues we hope to provide constant 
and adequate coverage of informative attempts at resolving problems by legis- 
lation in all of Canada’s eleven jurisdictions. 

We should like on this occasion to reaffirm our faith in maintaining the 
JourRNaAL as a scholarly legal publication or, as originally expressed in its pages 
by Dr. W. P. M. Kennedy, its founder and longtime editor, “‘a journal, learned 
and scientific, with high standards of scholarship and research which will be of 
interest to teachers and students of law, to members of the profession, to jurists, 
and to men of affairs.” This we cannot do without approval and support by our 
contributors and subscribers. We thank our many past contributors, both 
within and beyond Canada, for their effort in that behalf. At the same time 
we view with satisfaction the steady rise in our list of readers, which we hope 


will continue. [F.E.L.] 


THE ASSOCIATION OF CANADIAN LAW TEACHERS 


Tue Association of Canadian Law Teachers held its first meeting in Ottawa in 
1947 when it was formed under the inspiration and guiding hand of Professor 
F. R. Scott of McGill Law School. A meeting in Montreal in 1948 and one in 
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Banff in 1949, both held during the annual meeting of the Canadian Bar 
Association, preceded the first organizational meeting at Kingston, in 1950, 
when the embryo Association met at Queen’s University with the Learned 
Societies. Since then the Association has followed the Learned Societies in 1951 
at McGill, 1952 at Laval, 1953 at Montreal (the University of Montreal was 
host on the occasion of its seventy-fifth anniversary), 1954 at Manitoba, 1955 at 
Toronto, and last June 7-9 at the University of Montreal. The meetings of the 
Association have not hitherto been noticed in the pages of this JouRNAL, and it 
is an interesting coincidence that the Sixth Annual Meeting in 1956, the first we 
have reported, was perhaps the most successful in the short history of the 
Association. If this assessment is accurate, the success was in no small measure 
due to the great interest and effort of the president, Dean Bowker of the 
University of Alberta. 

Dean Bowker presided over the meetings, which were held in the Law 
Library of the University of Montreal, and Professor Mayrand of that Univer- 
sity welcomed the guests on behalf of Dean Bissonette. Thirty-two teachers from 
eleven law schools and the editor of the Canadian Bar Review, who is an ex 
officio member, registered. According to custom the Association of American 
Law Schools was represented by its President, Dean Van Hecke of the Univer- 
sity of North Carolina Law School. Professor F. H. Lawson of Oxford was also 
present and was regarded as an unofficial representative of the Society of Public 
Teachers of Law. One session, on the final morning, was held in the common 
room of the McGill Law School through the courtesy of Dean Meredith. 

The major achievement of the meeting arose out of the discussion of Pro- 
fessor MacIntyre’s Report on Pre-Legal Education which was read by the 
Secretary in Professor MacIntyre’s absence. The Association had been invited 
by the Conference of Governing Bodies of the Legal Profession in Canada to 
express its views on pre-legal education and a committee had been appointed 
by the President of the Association during the year. The following resolution 
was adopted: That the Association recommends to the Committee on Educa- 
tional Standards of the Conference of Governing Bodies that the minimum 
academic requirements for admission to practice should be the successful com- 
pletion of six academic years after junior matriculation. (The senior matricula- 
tion year may be counted as one year of college arts work.) The Association 
further recommends to the Committee that in the apportionment of the six 
academic years referred to in the first recommendation the first three years 
should be devoted to non-legal subjects and the last three years should be under 
the full-time control of the faculty of law with the students in full-time 
attendance. 

Some members were reluctant to support the resolution because they felt it 
would not be acceptable to some schools or provincial bars, particularly 
Osgoode Hall and the Manitoba Law School, whose present organization does 
not lend itself to the recommended six-year minimum programme. The Presi- 
dent reminded the members, however, that the Association spoke only as a 
group of law teachers representing no one but themselves, and certainly not 
the schools at which they taught or the bar of which they might happen to be 
members. The Conference Committee had consulted the Association only as a 
group of professional law teachers whose views on matters of legal education 
might reasonably be regarded as well informed. The Association could there- 
fore discharge its responsibility only by expressing its opinion on the merits 
regardless of the extraneous considerations that might lead the Conference to 
disregard some aspects of the Association’s views when reporting to their 
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constituent governing bodies. The resolution was adopted by a vote of ten 
to four. 

The Association was not ready to make any recommendation about the 
content of the work done during the six years nor the standing it considered 
students should be expected to attain. There was no agreement expressed that 
a bare pass would be sufficient and both the questions of content and standing 
were left open for further study. Dean Curtis recommended that the schools 
be asked to examine their failure rate to see what, if any, correlation existed 
between pre-legal training, either as to content or standing, and failure in legal 
studies. A recommendation will be considered at the next meeting. 

Among the other reports tabled and papers read, mention should be made of 
Dean Van Hecke’s address on Racial Desegregation in American Law Schools 
and Mr. R. St. John MacDonald’s paper on The Place of International Law 
in the Curriculum. Professor F. R. Scott, chairman of the Canadian Bar 
Association’s Committee on Legal Research, led a discussion on the proposed 
report of his committee. Professor Lawson commented on the opportunity for 
post-graduate legal study in Britain. There was also a lengthy discussion of 
Professor Lederman’s Report of the Maritime Regional Committee on Law 
Library and Standards. Following a discussion of the Executive’s Draft State- 
ment of Objectives, prepared by Dean Bowker, and the Report of the Com- 
mittee on Curriculum (Professor Laskin, Chairman) it was resolved that the 
incoming executive should consider the preparation of a three-part report for 
the 1957 meeting dealing with Part I, Objectives, Part II, Curriculum, and 
Part III, Methods, it being understood that the 1957 meeting will devote as 
much time as possible to this report. 

The Comparative Law Committee, which has been dormant since Professor 
Friedmann resigned as chairman, was revitalized by the appointment of Pro- 
fessor Baudouin as the new chairman with power to add five members. The 
new committee is to promote the writing of doctrinal papers, itself selecting the 
topics and finding authors from the general membership of the Association. 

The following officers were elected for the 1956-7 session: President, Dean 
H. E. Read (Dalhousie University) ; Vice-President, Professor J. B. Milner 
(University of Toronto) ; Secretary-Treasurer, Professor Jean Beetz (Univer- 
sity of Montreal) ; Executive Members: Dean Bowker (University of Alberta) , 
Immediate Past President;, Professor Maxwell Cohen (McGill University) ; 
Mr. H. A. Leal (Osgoode Hall Law School) ; and Dean W. Ryan (University 
of New Brunswick). [J.B.M.] 


INTRODUCTION TO LEGAL WRITING 


ALBERT S. ABEL* 


THERE is general agreement among Canadian lawyers that most young men 
coming to the bar recently have not had adequate skill in writing. Indeed, 
similar feelings are common throughout the English-speaking world and among 
all the professions. Since words are a lawyer’s tools and written materials re- 
quiring their accurate and effective employment are the bulk of his work 
product, any such deficiency is a serious matter. It is as legitimate a concern of 
the law schools to undertake to develop competence in this connection as to 
instruct in any of the standard subjects of the law school curriculum. What the 


*Professor, Faculty of Law, University of Toronto. 
Vol. XII, no. 1, 1957 
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schools can do is less clear than that they should do something. There is no 
established successful pattern. At this stage, every programme for training in 
legal writing is of necessity experimental. For about a decade, something has 
been undertaken in a few American schools. In each instance, however, the 
school’s resources and special circumstances have conditioned what was done. 
No course elsewhere can be copied, probably none can even be adapted to the 
Canadian situation. This discussion simply notes what is being done at the 
University of Toronto Faculty of Law in the hope that it may afford suggestions 
but with no faith that it can give direction to other schools in Canada that may 
be interested. 

Two particulars suggest themselves in which we are more fortunate than our 
United States brethren. First, the Canadian student is on the average better 
grounded than his United States compeer in the elements of the language. This 
largely dispenses with the need for trying to give a short course in grammar and 
spelling in the law schools and allows of concentration on professional as con- 
trasted with general literary training. Errors of syntax, spelling, and punctua- 
tion do crop up, of course, and of course are noted; but they are not common 
nor inordinately time consuming. Second, enrolment in nearly all Canadian 
schools is small enough to permit real individual attention to be given each 
student without an excessive drain on faculty time. Unless such attention can be 
given, preferably by a relatively senior member of the staff, the course in my 
judgment will suffer. With some fifty entering students annually, we are al- 
ready at about the peak load that one man can handle. (Indeed, one of the 
things which currently bothers me is what can be done in case of increased en- 
rolment.) That means, as it turns out, at least two full days a week devoted to 
the course by the instructor. 

The course is given in the first year and carries two hours credit. The class 
meets as a group only until mid-November or thereabouts. After that, con- 
ferences with the students either individually or in small groups of not over 
three students are scheduled. They are held in the instructor’s office. My prac- 
tice has been to clear the first two afternoons of each week for these conferences 
(with infrequent exceptions to take care of special cases). It takes two weeks 
to go around the class, which means that, after the conferences have started, 
each student is required to prepare a written draft once every two weeks. There 
is no examination in the course, the student being graded on the basis of the 
exercises which were turned in during the year. 

Only after the cessation of the class mectings and the commencement of the 
conferences is the course one in legal writing properly speaking. Until then it 
is a short course in the use of law books, subject to the relatively minor qualifica- 
tion that the very first work assigned is to read and write a précis of a passage 
from Pollock and Maitland. The object of this preliminary exercise is explora- 
tory, to give a basis for appraising the students’ aptitude at comprehending and 
at tersely restating legal issues as they are presented in a masterpiece which 
any educated non-lawyer should be able to understand. Then for about six 
weeks there are two class meetings a week with lectures. Reports, statutes, 
statutory orders, and other administrative materials, digests, encyclopedias, 
treatises, periodicals (the entire range of matter with which a lawyer must be 
acquainted in trying to find the law) are covered not only for Ontario or for 
Canada but for the entire common law world—the Commonwealth and the 
United States. Each week the students are required to submit an exercise which 
requires the examination of the types of publications covered in the last week’s 
lectures. Enough mimeographed problems (stressing but not limited to Ontario 
sources) have been prepared so that by a process of random distribution no 
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two students will have the same set to do. Otherwise there would be unavoid- 
able bottlenecks in any library which like ours, and doubtless like those in 
other Canadian law schools, has a single set of most report series, statutes, and 
so on, which could prevent some student from getting access to the relevant 
materials in the course of the week. The final exercise in this phase of the 
course presents the student with a question of law and calls on him to assemble 
relevant citations and references from all the kinds of materials we have dis- 
cussed, including not only references directly in point, but also analogous and 
background materials, appropriately indicated as such. 

The objective of this initial stage is of course to teach the student to find 
his way about among law books. It is felt that this is something which per se 
every lawyer must know—and should learn in law school. Furthermore it is 
directly related to the “writing” part of the course, which contemplates, not 
writing in vacuo as a purely literary exercise, but writing such as the students 
will have to do in the course of their professional careers, which will perforce 
be based on analysis and investigation of the law. Analysis they will be trained 
in in all their law school courses, but the mechanics of investigation are not 
elsewhere systematically dealt with. 

Four writing projects comprise the rest of the year’s work, in the following 
order: (1) the writing of a case comment such as might be found in a legal 
periodical; (2) the writing of correspondence to and for a client relating to 
adjustment of a disputed claim against him and of an office memorandum on 
the matter; (3) the drafting of an amendment to a statute; (4) the drafting of 
a proposed order for judgment in a cause. The second and fourth items are 
likely to occur and recur in any active practice. The first and third are not, 
there being few lawyers who spend their time or any significant fraction of it 
in writing law review comments or statutory amendments. That does not mean 
that training in writing that type of material does not have significant, perhaps 
even essential, instructional value. 

The law review comment affords an easy transition from the prior exercises. 
The last of those was, as noted, the assembling of citations bearing on a given 
legal proposition. What is now called for in addition is for the students them- 
selves to formulate the legal proposition, that is, the ratio decidendi of an 
assigned case, rather than have it given to them, and for them not merely to 
assemble citations but also to organize their research in a written summary of 
what they consider to be the state of the law. They are directed to model their 
discussion on established law review format and to observe prescribed writing 
conventions. One of the principal aims of the exercise is to rid them of loose 
informal writing practices acquired in writing essays and themes in their arts 
courses. With a set model to observe, they learn to pattern their writing on the 
more compact and exact style used in professional writing. Another principal 
aim is to teach uniformity in the style of citations and similar details. For this 
purpose they use as a style book A Uniform System of Citation, a manual 
followed by most United States legal periodicals. Where there is a different 
established Canadian practice, they are directed to follow that instead. It would 
be desirable if consideration were given to the formulation of a Canadian style 
book comparable to the Uniform System of Citation (and I should be glad to 
serve in any way desired the Canadian Bar Association, the Canadian Law 
Teachers Association, or any representative professional group interested in 
sponsoring such a work) but, faute de mieux, the existing publication is used. 
There is no difference in substance between the contents of such a comment 
and that of a memorandum on a legal issue or a division of a factum; and it is 
believed that practice in the preparation of the former will be training in 
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preparing the latter. The heavy emphasis on form is deliberate, both because 
it is felt that uniformity has intrinsic advantages and because it impresses on 
students a realization that legal writing is disciplined writing, not the im- 
pressionistic sort of thing to which they seem to have been accustomed up to 
now. Each year a new case is selected as the subject of comment from those 
decided within the past year by some Canadian court. The case chosen involves 
a problem falling within the scope of one of the first year subjects and the 
instructor in that field is consulted as to its appropriateness. 

The second problem, bearing on negotiations as to a disputed claim, is based 
on an actual situation from a solicitor’s office files (with names and other 
details appropriately changed of course). The preparation of the memorandum 
of law here goes beyond that involved in the preceding exercise in that it 
requires consideration not of a single issue constituting the ratio decidendi, as if 
in preparation for an appeal, but of the complex issues potentially present in 
a transaction or occurrence which must be evaluated together in appraising a 
client’s position for purposes of settlement or suit. The correspondence to and 
for the client requires the student not only to do something which he will in 
the future have to do again and again but also brings to his attention the 
difference in form between such communications addressed to laymen and 
materials prepared for his own use or for presentation to a court, even where 
both bear on the same proposition. In at least one of the conferences on this 
problem, I meet with two students jointly, one of whom is required to act as 
solicitor for the “client” whose file we have used, the other as solicitor for the 
adverse party, the positions being assigned by the toss of a coin at the time the 
conference opens. It is hoped thus not only to cause the full range of issues on 
both sides to be explored, but also to give some training in the professional task 
of negotiating for a client preliminary to there being any litigation. The 
students are also made to face the fact that they must learn the respective 
strengths and weaknesses of both sides of a claim and cannot safely commit 
themselves to developing only the elements that are favourable to one side to 
the neglect of opposing considerations—a common student failing. 

In drafting a statutory amendment, the student has his attention directed to 
what is perhaps the most rigorously scientific type of legal writing there is. 
This again stresses the importance of exactness in statement and of careful 
adherence to established forms which the course consistently seeks to impress 
as fundamental. It should incidentally, by its demonstration of the difficulties 
and intricacies involved in drafting statutes, help the student materially in 
learning how a statute is to be read. Pertinent materialsk—Coode on Legislative 
Expression, the brochure of the Conference of Commissioners on Uniformity 
of Legislation in Canada, the interpretations acts, federal and provincial—are 
assigned for reading preliminary to drafting. A different problem is set each 
year. The students are not directed what shall be the content of the amend- 
ment but their attention is called to an inadequacy or deficiency revealed as to 
some present statute and they are told to propose a suitable amendment. Their 
doing so will of course involve a consideration of the amendment’s possible 
consequences with reference to all existing legislation and may involve some 
consideration of the division of legislative competence under the British North 
America Act, depending on the solution suggested. 

Finally, the drafting of the proposed order for judgment relates to a matter 
with which any barrister might be called on to deal. The particular problem 
was furnished to the instructor by an eminent Toronto lawyer. It involves 
admittedly an extraordinarily complex situation, where the order entered below 
was modified on appeal, in a case calling for a declaration as to a deed. The 
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students are given a statement of the facts adapted from the reported decision, 
together with the court’s determination as to which party should prevail, and 
directed to draft the order for submission to the clerk to give effect to the 
disposition indicated. 

These then are the particulars of the exercises which are set. What common 
elements do they present? Is the course merely an assembly of unrelated assign- 
ments or does it have direction and, if so, what? It may be well to look into 
these questions by stating what it is not. Unlike courses similarly styled offered 
in some American and, it is believed, perhaps, in some Canadian schools, it is 
not primarily a course in writing for a law review, although the first written 
exercise follows that model. Certainly there is no intention to discount the 
value of such experience and it may well be that the course will be incidentally 
beneficial to second and third year student participation in the work of the 
University of Toronto Faculty of Law Review. Fully recognizing the value of 
that participation, the instructor is nevertheless not training for it. No more 
is it a course in drafting legal instruments, such as exists in some American 
schools. In that type of course, the student is called on to draft a specimen of 
a great number of typical legal documents—a will, a lease, a conditional sale 
agreement, a release, articles of partnership, and the like. Whatever merits such 
a course may have, it cannot well be given as a first year course, it could not 
be given by one who was not familiar in detail with the specific requirements 
for each instrument involved which I do not profess to be, it is much less 
important where, as in Canada, the student spends a year under articles and is 
then exposed to specific types of documents than in the United States where 
there is no such requirement, and it is doubted that the student would remem- 
ber much if any of the detail anyway. 

Circumstantially the four written projects do have some common features. 
In all of them, the problems assigned relate to branches of the law studied in 
the first year—torts, criminal law, contracts, property, agency, and so forth. 
The students are able to handle these more confidently and intelligently and 
take a correspondingly greater interest in them than if they were thrown 
headfirst into questions of, say, taxation or bankruptcy. One even hopes that 
they get a bonus in the way of a more thorough understanding of at least 
segments of their other courses. Successive drafts, usually three, are submitted 
in connection with each project which results in there being three conferences 
on each of them. Ideally and pretty much so in practice, each draft is a closer 
approximation to an acceptable piece of writing, so that the conference can 
focus progressively on greater refinements in detail. 

It is the conferences and the successive drafts which really get at the root of 
the matter. There is little to be gained in my opinion in treating the symptoms 
of poor legal writing to the neglect of the cause. The deficiencies in legal 
writing trace to poor legal thinking. Diffuse, rambling, and unorganized ideas 
find their natural outlet in disjointed, inarticulate, and sloppy expression. Both 
in the conferences and in the written comments (copious and blunt not to say 
brutal) on the successive drafts, the constantly reiterated injunctions are, “Be 
precise, Be concise.” Only by going over and over and over this theme, by 
forcing the student to concentrate on the essential and to exclude the irrelevant, 
is there any hope of getting him to do the clean legal thinking which is the 
prerequisite for good legal writing. No bag of tricks, no drill on a set of forms 
or formulas will take its place, even supposing what is improbable—that he 
would remember them beyond the academic year. On the other hand it is 
unquestionably true that there are appropriate legal forms and formulas for a 
great variety of situations. It would not be feasible to teach nor possible to 
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learn all of them in the course of a year or of the entire three years in law 
school. It is possible, however, to bring about a realization that conventional 
ways of stating things do exist, that in any given context it is necessary to 
inform oneself of what is the good or required form for the purpose at hand, 
and finally that one must conform to it. If that realization is acquired and that 
habit of conformity is formed, application to any particular situation will take 
care of itself. The law review comment, the statutory exercise, the order for 
judgment, are all designed to bring home to the student the lesson that on every 
occasion he must familiarize himself with the proper form and follow it. This 
is supplemented by constant insistence on following the standard citation style, 
a dwelling on minutiae which are not individually important but which are 
important as enforcing the general principle that all minutiae must be 
attended to. 

The keenest lawyer and best law teacher of my acquaintance, now dead, 
used to say that no student, however profound his learning or lofty his intellect, 
was worth much unless he could “make a noise like a lawyer.” He meant to 
demand the same quality that the bar generally is demanding in its call for 
those who are adequately skilled in legal writing. How to impart it is a real 
puzzle. My present working hypothesis is that its elements are familiarity with 
the sources and materials of the law, clear and exact thinking about the 
particulars of the problem at hand, and habitual observance of the forms of 
expression appropriate to the context. The course is an experiment based on 
this hypothesis. It is too soon to tell whether it is successful but all indications 
so far are encouraging. 


ACCOUNTING AND TRADE REGULATION 
D. G. Kiitcour* 


Nor the least of the many changes worked by the industrialization of our so- 
ciety has been the change in the legal profession. The managerial revolution and 
the increasing complexity of business, requiring the energies of more and more 
lawyers, have diminished the percentage of the profession engaged in tradi- 
tional barrister’s work. As a result the typical successful lawyer today is more 
apt to be a business counsel than a court-room counsel. With this shift in the 
profession there has emerged a new élite that spends its time in boardrooms 
rather than in court rooms. And behind the lawyers in the boardrooms are the 
salaried juniors in the offices, drafting the complicated contracts, sorting out 
the tax questions, and preparing the security issues. This “new” lawyer, the 
business lawyer, has become an indispensable member of the management 
team. No important decision affecting the future of a business is made without 
consulting the company’s lawyer. He is asked not only to give his opinion as to 
the legal effects of any particular course of action, but also to guess intelligently 
its business consequences and the reactions of any interested government 
agency. In order to give this advice he must know as much about the manage- 
ment of the business as any of the top officials. This is perhaps what Holmes 
had in mind when he said that the lawyer of the future would not be the 
black-letter man but the man of statistics and the master of economics. The 
law schools have been slow in catching up with these changes in the profession. 
Part of the catching-up process at the University of Toronto has involved the 
introduction of two new courses: Accounting and Trade Regulation. Having 
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in mind Holmes’ man of economics they deal respectively with two basic 
economic questions: the measurement of “income” and the maintenance of 
“competition.” 

Though its specific objective is the measurement of income, accounting may 
be defined more generally as the language of business. This is why the business 
lawyer must know something about it. That he should know a good deal about 
accounting becomes more apparent after a consideration of the major purposes 
for which financial accounts are used: (1) as a record of stewardship, (2) as a 
basis for fiscal policy, (3) to determine the legality of dividends, (4) as 
a guide to wise dividend action, (5) as a basis for the granting of credit, (6) as 
information for prospective investors, (7) as a guide to the value of invest- 
ments already made, (8) as an aid to government supervision, (9) as a basis 
for price or rate regulation, (10) as a basis for taxation. In all these situations 
the lawyer may be called upon for advice. And the advice will depend on an 
interpretation and evaluation of the accounting statements. 

On the assumption that many people, including lawyers, are remiss in their 
ability to perform such an operation the new course in accounting attempts to 
enable the lawyer to read and evaluate financial accounts. To accomplish this 
end the course proceeds to dissect the accountant’s two basic financial state- 
ments: the balance sheet and income statement. It opens with three or four 
hours devoted to the technique of book-keeping. This is the most difficult part 
of the course. For students disinclined to solve problems in terms of figures and 
symbols, learning to think in terms of debits and credits is awkward. But the 
objective is limited. It is not to turn lawyers into book-keepers but to enable 
them to see that debit and credit, accrual and deferral, are nothing more than 
arbitrary conventions which enable the accountant to express a judgment he 
has made and which the lawyer is usually just as capable of making. There- 
after the course deals with the basic problems encountered in preparing an 
income statement. The inherently subjective quality of concepts such as in- 
come, cost, value, reserve are brought out. And once the problems are trans- 
lated from accounting language into plain language they are seen to be as 
much legal as accounting problems. Though the emphasis is on the income 
statement there is a long chapter on transactions of a capital nature such as 
stock dividends, reduction of capital, and so on. The final chapter deals with 
consolidated statements. 

In the main it is a course in financial (corporate) accounting. Problems of 
fiduciary accounting have been deliberately omitted on the ground that a 
person who understands the basic principles of accounting will have little 
difficulty with the accounts of an executor or trustee. Being a course in financial 
accounting it is related to other courses in the curriculum such as taxation, 
companies, wills, and trusts. Amory (editor of the casebook used) puts the 
relationship this way: “. . . the course for which this book is intended might be 
said to bear the same relationship to the courses in taxation, corporation, 
utility regulation and trusts as a general introductory mathematics course bears 
to an engineering curriculum.” 

In addition to the main objective of teaching law students some accounting, 
the course attempts other objectives more traditional in a law school. Perhaps 
more than some courses it compels the student to arrive at a specific result 
in a factual context. After formulating the problem and resolving the com- 
peting interests the student is forced to translate his solution into clear, exact 
terms. What is lost in flexibility is gained in clarity and precision. 

The course is a short course of 30 hours offered in the second year as an 
elective with Insurance. It is still too early to say whether it has justified itself. 
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As long as it remains an elective course it at least can do no harm. In some of 
the larger schools, like Harvard Law School, it has been made compulsory. 
But in the United States more than in Canada taxation plays a greater part 
in the curriculum and the larger schools there are more oriented towards 
producing the Wall Street type of lawyer. 

The only connection between Accounting and Trade Regulation is that both 
deal with economic problems. However, the economic problems in each are of 
quite a different order. Measuring the income of a firm is a much narrower, 
more precise (though no easier) problem than regulating competition among 
many firms in an industry. There is also the difference that the regulation of 
competition, unlike the measurement of income, has for centuries been as much 
a legal problem as an economic problem. It is often forgotten that modern 
anti-trust legislation was anticipated four hundred years ago in the Statute of 
Monopolies. So there is not the surprise in finding Trade Regulation in the 
curriculum that there is about Accounting. 

The truth is that Trade Regulation has always been in the curriculum. The 
only thing new is the name, the arrangement, and the point of view. Old wine 
has been poured into a new bottle. The old wine in this instance consists of 
the common law as to contracts in restraint of trade and the common law as 
to torts of passing off and unfair competition. What has happened is that these 
two branches of the law of contracts and the law of torts, having been observed 
to deal with the same problem, have been pulled out of their traditional context 
and thrown together in a new course. This is in keeping with the trend towards 
a functional rather than a conceptual orientation of curriculum. The common 
problem dealt with by the law of restraint of trade and the law of unfair 
competition is the control of anti-social business behaviour. Always the concern 
of the common law, this problem has achieved a prominence in recent years 
that it never had before. As society has become more industrialized and indus- 
try more concentrated, the economic consequences of anti-social industrial be- 
haviour have become at once more apparent and more significant. And as the 
consequences of such behaviour have become more noticeable, the development 
of collectivist ideas has demanded a greater degree of control over it than the 
common law provided. As a result, legislative and administrative controls have 
been introduced to supplement judicial control. And for better or worse, the 
operation of these several controls has, in Canada and the United States at 
least, been left largely in the hands of the legal profession. This heavy responsi- 
bility for determining when business institutions are acting in the public 
interests has provided the raison d’étre for a separate, integrated treatment of 
Trade Regulation. 

Important as the subject of Trade Regulation is, its scope is much narrower 
than its name implies. In fact the name is a misnomer. A course that truly 
covered the field of government control over business would swamp the cur- 
riculum. Such a course would have to deal with all the myriad techniques 
available to modern government for the regulation of economic enterprise: 
with taxation and tariffs; money, banking, and credit; regulation of security 
issues and organized exchanges; public utility, communication, and transport 
regulation; debtor relief and bankruptcy laws; labour relations boards; pro- 
vincial marketing boards, and so on. Actually Trade Regulation deals with 
one, and only one, of these techniques: the maintenance of the competitive 
system. And as it is a course in law and not in political economy, the emphasis 
is on technique, that is, on the maintenance of the system, not the system itself; 
it is concerned not so much with the validity of competition as a legitimate end 
of economic and political theory as with the techniques for preserving and 
regulating competition. 
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Two different sets of controls have been developed to ensure a maximum 
degree of free and fair competition. The first is designed to enforce competition 
or to see that competition is not eliminated or drastically reduced. Competition, 
though self-regulating, is not self-perpetuating. Hence the paradox that govern- 
ment intervention is necessary to ensure freedom from government intervention. 
This first set of controls corresponds to the laws on restraint of trade and 
monopoly. The second is designed to mark out a plane of competition to ensure 
that the quality of competition meets acceptable standards and to prevent 
what has been called the “dirty tricks of business.” These controls correspond 
to the laws on unfair trade practices. 

The distinction between controls enforcing free competition and those pro- 
hibiting unfair competition assumes that there are extremes of too little and too 
much competition, and that the range of permissible business behaviour lies 
somewhere in between. Correspondingly, the course has been divided into two 
parts according to the type of competition to be controlled: Part I, Monopo- 
listic Competition; Part II, Unfair Competition. Thus Part I deals with 
restraint of trade at common law, loose-knit combines, mergers and monopolies 
under the combines legislation, price discrimination, and monopolistic uses of 
patents and copyright. Part II deals with trade marks and trade names, ap- 
propriation of values created by another, false advertising, and other unfair 
trade practices. 

Narrow as such a course is in the perspective of the larger field of govern- 
ment control over business, it nevertheless encompasses a wide field of tradi- 
tional lawyers’ law. Monopolies, patents, copyright, trade marks, each is a 
separate specialty, each by itself could be made the subject of a course. And in 
the larger law schools each is made into a separate course. However, in a small 
country like Canada there are too few students to justify such treatment. 
Consequently, the integration of these disparate subjects is necessary. This 
tends to make the course a little thin and superficial in spots. How can patents 
be covered in five or six lectures, copyright, in three or four, trade marks, in 
six or seven? The truth is they cannot. The answer is that it is not a course in 
monopoly, or patents, or copyright, or unfair competition. It is a course in the 
legislative, administrative, and judicial techniques for regulating competition. 
Nevertheless, when a problem does arise concerning the monopolistic use of a 
patent (or copyright or trade mark) it is necessary to compare the policy of 
the patent (or copyright or trade mark) laws with the policy of the anti-trust 
laws. It is at such a time that the policy of the patent laws gets rather short 
shrift. A countervailing factor is that the several specialties underlying trade 
regulation are to a large extent codified. The Combines Act (and related 
sections in the Criminal Code), Patent Act, Copyright Act, and Trademark 
Act pretty well blanket the field. Furthermore, they are all federal specialties, 
each of which has been the subject of recent Royal Commission inquiry. The 
MacQuarrie Report on Combines (1949), Fox Report on Trademarks (1953), 
and the Ilsley Report on Patents, Copyright and Trademarks (as yet unpub- 
lished) provide an excellent introduction to and restatement of the basic 
material. 

Important as Trade Regulation may be as a branch of public law it remains 
a specialty for the profession. However, it is a growing specialty. Certainly few 
of the “new” lawyers practising in boardrooms can afford to ignore it. Mean- 
while the course is offered in third year, sixty hours throughout the year, as an 
elective with Town Planning. 

The two new courses here described present a challenge, that of learning to 
understand economic materials and to use them in solving legal problems. This 
really is not a new problem. Lawyers have always had to face economic ques- 
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tions. What is new is that economists have sharpened the tools of their “dismal” 
science to a point beyond the comprehension of the uninitiated, and as 
economists become more sophisticated, so must the lawyer who deals with them. 
These two courses are designed to help. 


COMMUNITY PLANNING LAW 
J. B. MiLner* 


Community planning is not an easy thing to define, particularly from the 
planner’s point of view, but it might be described as the conscious and rational 
attempt to control the growth and development of a community. Any more 
precise definition is likely to limit unduly the field in which the planner must 
operate. In short, modern planning is the thinking that precedes actual govern- 
ment. For the lawyer, planning, as such, has relatively less concern; it is the 
implementing of plans that concerns him and his clients. The implementing of 
a plan almost always affects the right of a landowner to use his land. In a legal 
sense, community planning is the regulation of land use by the state. 

The course in community planning law is therefore a study of land use 
regulation. It is an application of the concepts examined broadly in the courses 
in legislation and administrative law to a specialized field of what has tradition- 
ally been called real property law, or more recently, land law. Generally 
speaking the traditional real property law courses assumed the owner’s right 
to use his land as he pleased, subject to the law of nuisance. This assumption 
is set aside in land use regulation, and land use itself is examined intensively 
and analytically, in order to see how it affects a community and how it should 
be controlled in the interest of both owners and the community. The legal 
problems arise out of the conflict between the owner’s interests and the com- 
munity’s interests. While it is inevitable that this study of land use requires the 
mastering of a great deal of descriptive data, it is quite easy to prevent the 
course from becoming too descriptive by concentrating on problems designed 
to force the student to use the data in specific contexts. 

The course is now in its second year. Last year was almost wholly exploratory, 
but it seems to have justified the first impression that the materials would be 
best organized historically and comparatively. The historical approach was 
adopted to make the modern planning techniques, many of which are designed 
to overcome historical difficulties, more meaningful. An understanding of 
history means that modern planning law can be understood in its whole con- 
text. The comparative approach was adopted because the current planning 
legislation in the various provinces of Canada cannot be regarded as more than 
experimental, and if a student is to be prepared to practise in a world of 
planning institutions as they may exist in 1965 or 1970, he must learn what 
else has been attempted outside of Ontario, or even Canada. In particular, the 
radical 1947 legislation in England, and the current experiments within the 
framework of the United States constitution are particularly helpful. 

The historical approach implies that the idea of comprehensive planning so 
widely accepted today in England and North America is not examined until 
the earlier legal and social ideas have been studied. Planning principles are, 
however, kept in mind from the start, and students are invited to read (but are 
not examined on) one or two general books on the subject. To those willing 
to spend the extra time, Lewis Mumford’s rather lengthy The Culture of Cities 
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is recommended. For those in a hurry, the short but very helpful Penguin 
publication, Town Planning by Thomas Sharp, or Ebenezer Howard’s Garden 
Cities of To-morrow, are available. Sharp’s Oxford Replanned is also recom- 
mended as an example of a comprehensive plan for an existing city. By way of 
contrast, the master plan of Kitimat in Northern British Columbia is also 
available. As a general introduction to the fundamental problem of freedom, 
everyone is invited to read (but is not examined on) Barbara Wootton’s 
Freedom under Planning and Michael Polyani’s The Logic of Liberty. The 
absence of examination questions on these readings is not a great handicap for 
class discussion usually follows lines of thought that the student grasps more 
readily if he does some outside reading. Apart from the titles named (or 
approved substitutes offered by the student) the only material required to be 
read is contained in the mimeographed casebook and in the current 
supplement. 

The first Part of the course deals with the control of land use at common 
law and in equity. The first case is Tulk v. Moxhay, and in addition to a study 
of the narrower equity problems, the obvious opportunity to discuss what the 
Earl of Leicester was trying to do is not overlooked. His concern was for open 
space; probably because of the “public health”conditions in London in the 
years before the plague (1665) and the great fire (1666) and because of the 
aesthetic tastes of the upper classes. (It is interesting, too, to know that the 
problems of premature development of the suburbs of Elizabethan and Stuart 
London were very similar to those of the metropolitan Toronto area today, and 
quite similar devices to solve those problems were adopted, although by some- 
what different legal processes.) The restrictive covenant is studied through its 
development to its present status as a major device in setting up a new “town” 
such as Don Mills in the township of North York, with elaborate building 
schemes and percentage leases for shops in the shopping centre. Throughout 
the cases attention is directed at the objectives sought by the covenantee in 
setting up his scheme and the practical limitations on the covenant as a means 
of securing them. 

The next chapter deals briefly with that other common law control, the 
nuisance action. Just as the restrictive covenant opens up the idea of the 
conscious control of land use, and the difficult problems of drafting and 
interpretation involved, so the nuisance cases (which are not given much time 
in class discussion) are studied to see the judicial values placed on ownershi 
and freedom in the use of land. The notorious KVP Company Case ([1949 
4 D.L.R. 497) on riparian rights, and the subsequent legislation, The KVP 
Company Limited Act, 1950 (Ont., c. 33), provide an excellent case study 
of competing legal principles and value judgments in the Ontario courts and 
the Supreme Court of Canada on the one hand, and the Ontario legislature 
on the other. This chapter in the history of the KVP Company and the town 
of Espanola is a fascinating study. 

The second Part of the course deals with the early legislative control of land 
use. The first topic considered is the constitutional problem in Canada and 
the United States. The so-called “supremacy of parliament” doctrine is com- 
pared with the so-called “police powers” concept in the United States. The 
United States cases used deal with the power of municipalities to control bill- 
boards, a matter fairly simply dealt with in the Ontario Municipal Act. The 
constitutional difficulties in zoning for aesthetic purposes in the United States 
make a striking contrast to Canadian ideas and experience and help the student 
to see some of the questions that can properly arise in Ontario when Municipal 
Board approval is sought for zoning by-laws. 
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The next topic in this Part is the difficulty of divided jurisdiction under the 
Canadian constitution. The problems created by relatively independent plan- 
ning at three levels of government are substantial. This study also provides 
occasion to examine the various opportunities to plan and control land use 
that are to be found in the general statute law, for example, the federal control 
of house building by attractive interest rates in mortgages requiring compliance 
with a federal building code despite any notion that building by-laws are 
provincial and municipal matters under section 92 (13) of the British 
North America Act, 1867. The federal control of harbours, railways, and 
aeronautics also plays a vital part in land use development in Canada, both 
currently and historically. Naturally the Johannesson Case ([1951] 4 D.L.R. 
609) is given close study. Similarly, highway development by the province 
creates a real difficulty of divided jurisdiction within a province, since the 
location of a super highway through a township and the provincial control of 
land use on either side of the road can require quite significant changes in the 
township’s planning. 

Of course the most publicized early legislative planning device is the zoning 
by-law, a municipality’s attempt to do what far-sighted landowners occasionally 
did on a small scale with restrictive covenants. The zoning by-law, as the legal 
forerunner of a comprehensive planning by-law implementing a master plan, 
naturally is studied critically in considerable detail. The scope of by-law making 
powers is investigated and the methods of attack that are particularly applicable 
to zoning by-laws are studied thoroughly. In addition to unreasonableness 
(s. 259 (2) of the Ontario Municipal Act provides that no by-law may be 
quashed solely on the ground of unreasonableness) the main grounds are 
delegation, uncertainty, and discrimination—our name for what the Americans 
call “spot zoning.” 

Two special problems require emphasis. The first is the provincial supervision 
of zoning by-laws in Ontario. The zoning by-law must be approved by the 
Municipal Board and that board is evidently entrusted with jurisdiction to 
inquire into the reasonableness of zoning by-laws, a jurisdiction denied to the 
courts in respect of by-laws generally. The class is asked to prepare and present 
arguments supporting and attacking a zoning by-law. The second problem is 
the retroactivity of the by-law. In planning jargon this is known as the problem 
of the non-conforming use. It is no exaggeration to say that case law on the 
relevant Ontario Municipal Act provision (s. 390 (6)) is in a state of chaos, 
and nothing but the bare bones of statutes can be found in the other provinces. 
English legislation and experience offer little help, but recent United States 
experiments with concepts of depreciation and amortization look fairly hopeful. 
The problem is considered from the point of view of the landowner, his neigh- 
bours, and the municipality, as well as of the court. 

The third Part of the course deals with modern planning legislation and 
administration. With his background of the common law and the early legisla- 
tion, the student should now be ready to appreciate the objectives and the 
difficulties of comprehensive planning. The first problem is the legal effect to 
be given a master plan. This requires the examination of various plans, a study 
of their content and function, and the geographical and political areas to which 
they apply. This study introduces the legal problems of regional planning. 
Local Ontario official plans, including that of the city of Toronto, are available, 
although it is perhaps doubtful whether they should be called plans. There is 
also the closest thing to a Metropolitan Toronto plan—its submission to the 
Gordon Commission on Canada’s Economic Prospects. This year the class will 
also have an opportunity to examine the master plans for Kitimat and for 
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one of the British new towns. The recent Alberta legislation for new towns will 
also be studied. Prior to this stage, special illustrated lectures on the planning 
function are given by Professor Stephenson, head of the Division of Town and 
Regional Planning in the School of Architecture. Close and friendly relations 
between the Division and the Faculty of Law have made the development of 
this course much easier. With the assistance of the Division, field trips are 
planned from time to time to visit local developments such as Don Mills 
and the city’s redevelopment areas. 

The next topic in this Part is the administration of planning and the role 
of the lawyer in the planning process. This, in effect, involves a study of the 
lawyer’s opportunities in the process to help his client. Too often, in practice, 
the landowner who considers himself adversely or improperly affected by 
planning only approaches his lawyer when a by-law is submitted to the 
Municipal Board, or perhaps only after it has been approved by the board, and 
he has been denied a building permit. Actually, in the planning process many 
opportunities exist for earlier intervention by the landowner. In this area the 
comparative approach is especially significant, for the Ontario legislation is in 
a formative stage and is being reviewed frequently. Planning organizations in 
the United States, the United Kingdom, and the other provinces of Canada 
are compared. 

The next topic is the implementation of the plan. The three most important 
agencies or instruments here are: the comprehensive zoning by-law and its 
amendments, the subdivision control by-law, and the committee of adjustment. 
The zoning by-law is postponed to a special position in a later chapter, and 
subdivision control and the committee of adjustment are dealt with first. Sub- 
division control may be thought of as localized planning with the object of 
regulating the break-up of undeveloped land to ensure the proper density of 
population, road pattern, accessibility to schools, shops and churches, and 
the provision of municipal services. Apart from design problems and density 
controls, which may result in fewer lots, the most vital question currently in 
Ontario is what is known in planning jargon as the “prematurity” of the plan 
of subdivision. The Minister of Planning and Development (and on a reference, 
the Ontario Municipal Board) may refuse to approve a plan if he thinks it is 
“premature” and not in the public interest. This usually means that the muni- 
cipality has advised him (or the Board) that it cannot finance the necessary 
schools or sewers or water supply or some other essential municipal service. 
This gives rise to all sorts of schemes to help overcome the municipality’s handi- 
cap so that it will recommend approval to the Minister. At this stage the 
“phasing” of the master plan, which was dealt with earlier, assumes real signifi- 
cance. When it is realized that a subdivider will willingly share with the muni- 
cipality as much as a quarter of a million dollars of his revenues from 
prospective home owners in a hundred acre development, the scope for 
bargaining and the temptation to experiment with possibly improper arrange- 
ments will be appreciated. 

The Committee of Adjustment is given very limited powers to grant variances 
from by-laws that implement official plans. The jurisdiction is open to question 
in almost every case, and the cases frequently raise nice problems of policy as 
well. The class takes time to prepare and present arguments suitable for both 
the Committee and the Municipal Board (to which an appeal lies). 

The course concludes with a study of selected problems, as many being 
undertaken as time permits. The first one, because it is the most fundamental, 
is the comprehensive zoning by-law, which is examined and compared with an 
experimental alternative type of by-law called, for want of a better name, the 
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established use by-law. The latter is similar to interim zoning ordinances that 
have been tried in the various states, and is founded on the scheme of the 
United Kingdom Town and County Planning Act, 1947. It differs from the 
comprehensive by-law in that it freezes existing land uses and requires an 
amendment before a material change can be made. This focuses legislative 
attention on specific problems, which can be related to the developing official 
plan, whereas the comprehensive by-law requires the council to guess at the 
most appropriate land use and regulation of the entire municipality. How 
appropriate the guess is depends on the thoroughness of the study. The second 
topic, or group of topics, involves a study of the effect of zoning on land values, 
and the difficult question of compensation. Open space provisions, which 
materially devalue the owner’s land, and shopping centre zoning, which has 
the opposite effect, are studied. Attention is then given to the zoning or regula- 
tion of sand and gravel pits—the closest thing to a gold mine in southern 
Ontario. Following these specific topics, as time permits, a study is made of 
expropriation powers, procedures, and compensation, including compensation 
for injurious affection under federal airport zoning regulations. Particular 
emphasis is given here to urban renewal problems. The topics that can be in- 
cluded in the final chapter are unlimited and choice is restricted largely by 
time. A possible priority list might include financial aspects of development, 
both public and private, architectural control, marketability of titles. 

Both the instructor and the students regard the course as an experimental 
one, and a degree of freedom is retained to depart from the casebook syllabus 
to explore a new and attractive problem, or to examine some current contro- 
versy. The task of providing materials, especially Canadian materials, is a 
difficult one, and reliance is placed on local practising lawyers, planning boards, 
and the provincial Department of Planning and Development for material for 
study. One year’s experience is sufficient to encourage the belief that the subject 
combines the attractive features of novelty, creativeness, and intercourse with 


other university faculties with that essential requirement of any law school 


course—the intellectual rigour of close analysis of innumerable specific fact 
situations. 


THE ALBERTA UNEARNED INCREMENT TAX 


J. Harvey Perry* 


One of the landmarks of the Canadian tax system slipped into oblivion in 1956 
with little public notice. This was the Alberta unearned increment tax, of which 
the Hon. E. W. Hinman, Provincial Treasurer, announced the repeal in his 
budget speech last spring. 

In the legislative records of the province this step meant simply the deletion 
of chapter 60 of the Revised Statutes of Alberta, 1942, effective from April 1, 
1956. From a financial point of view it represented the loss of an annual revenue 
of approximately $1,400,000, not a large amount in the budget of this oil- 
soaked treasury. Far more significant than either was the fact that with this 
event the final curtain descended on one of the most dramatic developments in 
Canadian fiscal annals. For the unearned increment tax was the last true 
vestige in Canada of that great tidal wave of mixed economics, religion, and 
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humanitarianism called the Single Tax movement that engulfed the country 
half a century ago. 

The state of the times oddly enough was very similar then to that of today. 
Towards the end of the last century economic activity was rapidly rising in 
both Canada and the United States. Immigrants were pouring into the west 
from Europe, new cities were springing up a on the Prairies, and the 
older communities of the east were growing rapidly. As is apparent today this 
development on both sides of the border resulted in a rapid rise in land values— 
a rise which even by modern standards seems quite fantastic. Real estate specu- 
lation in western townsites became the hobby of every easterner with a gambling 
dollar at hand in much the same feverish way that stock market speculation 
was to seize his imagination later on in the twenties. Many a Torontonian who 
had never been west of Hamilton owned a lot in Regina, Calgary, Edmonton, 
or some other rapidly growing western community, which he was quite happy 
to sell in a week or a month at twice his purchase price. 

The effect on property values in these centres was to raise them to fantastic 
levels. As a combined result of rapid settlement and steeply rising real estate 
prices in the years between 1901 and 1914 (when the bubble burst) property 
assessment in Regina rose from about $1 million to over $70 million, in Ed- 
monton from about 1.4 million to over $191 million, and in Calgary from about 
2.2 million to about $135 million. Similar figures could be given for other 
Canadian cities, even including some of the eastern centres. In this era the only 
direction in which it seemed possible that land prices could go was upward. 
When the collapse came it was so cataclysmic that only by 1956 had property 
assessments in any of the three cities mentioned above climbed back to the 
peak reached in 1914. However that is another story; our attention at the 
moment is focused on the birth of the single tax movement in the halcyon era 
of booming property values. 

As frequently happens this phenomenon produced its prophet, an obscure 
American writer by the name of Henry George. In his book Progress and 
Poverty George developed a thesis discernible in the writings of the earlier 
French Physiocrats that the values created by social development accrue mainly 
to the owners of land and the resources therein and thereon. He argued from 
that thesis that land was originally given for the benefit of all society and that 
society had the right to the yield of that land, particularly since it was the very 
existence of organized society which gave land its value. George was not 
opposed to the private holding of land, but argued that the “rent” that private 
owners derive from their land should be turned back to society. If this were 
done it would be possible—and indeed desirable—to eliminate all other forms of 
taxation. There need be no taxes on buildings or improvments; no tariffs, 
no income tax, no death taxes—nothing in short but this one levy to recapture 
for society a value which society itself had created. Thus the origin of the 
expression “single” tax. 

Although Henry George became a great popular hero in the United States 
there are few evidences of the application of his theories. Outside the United 
States, however, the story was quite different. Although few literal demonstra- 
tions of the pure theory can be traced in the form of a tax on rents, there is 
ample evidence of its influence in two other ways. One of these was the com- 
plete or partial elimination of buildings from property tax assessment (concen- 
tration on “site value,” in other words) ; the other was the introduction of taxes 
to capture the increment of value in land between succeeding sales. These latter 
were generally called taxes on “unearned increment.” The latter, of course, 
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came much closer in theory to the principles propounded by Henry George 
than did the former. 

Pausing briefly for a moment on the “exemption of improvements” phase, it 
is interesting to note that this rather abortive application of the original theories 
became extremely popular in New Zealand and Australia and in some of the 
European countries. In several of these countries municipalities still tax only 
the value of land, exempting all the value of buildings and other improvements. 
In Canada also practically all the municipalities west of Winnipeg had given 
complete or partial exemption of buildings by 1914. In 1910 Vancouver intro- 
duced complete exemption, in 1911 Victoria followed suit; by 1912 Edmonton 
had exempted all buildings and Calgary had exempted them to the extent of 
75 per cent. In other cities throughout Canada there were strong popular 
movements in favour of exemption; and also signs that these were recognized by 
under-assessment of buildings in practice. The collapse of the land boom 
during World War I ended this development, and in nearly every centre 
buildings were rapidly restored to the tax rolls at full or partial assessment. In 
some western areas, however, there are still some vestiges of this period in pro- 
visions permitting the assessment of buildings at something less than market 
value. 

It is interesting to observe that there has recently been some reawakening of 
interest in this phase of the “single” tax movement. One is a little disconcerted 
to find that current discussion appears to be carried on in complete oblivion 
of the fact that this has all been tried before in Canada. It also disregards 
the fairly obvious argument that many writers have made over the past fifty 
years that since practically all municipal services relate to buildings rather than 
to land it might be more logical to tax the buildings and exempt the land. 

Turning to the “unearned increment” tax—Henry George in his purest form 
—it is interesting to record that the most dramatic tribute to this type of levy 
was the Lloyd George “People’s Budget” of 1910. Among many other startling 
proposals in this budget was an unearned increment tax for England. After 
the House of Lords had finally passed the budget the tax became law, but 
World War I intervened and another government repealed it after the war. 
There were signs too of the adoption of this sort of levy in Germany, where it 
became quite popular with municipalities. In Canada the sole and most 
striking instance was the introduction of the Unearned Increment Tax Act in 
Alberta in 1913. It came into force just about at the peak of the boom, an 
understandable lack of foresight on the part of the legislators. In form it 
required the payment to the province of a tax on all land transferred following 
October 25, 1913, equal to 5 per cent of the increase in value of the land over 
the value at the time of its last transfer. In determining this increment the effect 
of all values created by improvements in or on the land were to be excluded. 
Collection of the tax was assured by the stipulation that no transfer of land 
could be registered unless the tax had been paid. The rate remained at 5 per 
cent until 1938, when in a flurry of drastic tax changes the new Social Credit 
government increased it to 10 per cent. It remained at this level until the end. 

As a revenue source the levy has been of negligible importance until the last 
decade. The highest point reached until then was $159,000 in 1945; in many 
years it had produced less than $50,000. With the postwar boom, however, for 
several years revenue has exceeded that of the year before very substantially. 
until it reached a level of $1,405,000 at the time of repeal. There appears to 
have been little discussion of the withdrawal, and the official reasons given are 
that the tax was repealed because (a) it was unpopular; (b) much of the recent 
rise in land values was the result of inflation rather than evidence of any 
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“unearned increment”; (c) it penalized those whose own efforts had been 
responsible for the rise in value, and (d) the exemption allowed for improve- 
ments was subject to abuse and would be very difficult and expensive to ad- 
minister properly. Thus with little public note died the last echo of an almost 
forgotten crusade. 


THE ONTARIO COMMITTEE ON REFORM OF THE 
ADMINISTRATION OF JUSTICE 


AN interesting experiment in law reform has been tried in Ontario. At the mid- 
winter meeting of the Ontario section of the Canadian Bar Association early in 
1956, Mr. Kelso Roberts, the Attorney-General, announced the formation of 
a committee on the Reform of the Administration of Justice. The committee 
was organized on a voluntary and unofficial basis. It had a free hand to consider 
and make recommendations upon any matters that it thought deserving of 
attention. The membership of the committee comprised representatives from 
the Bench, the Benchers of the Law Society of Upper Canada, the Attorney- 
General’s law officers, practising lawyers throughout the province, and the 
Sheriff’s Association. The committee held a series of meetings during 1956 
and considered a wide, though motley, variety of matters including: (1) reduc- 
tion in the cost of administration of justice in the counties, (2) increase in the 
jurisdiction of county courts and division courts, (3) appointment of county 
court judges to a judicial district composed of an appropriate group of counties 
instead of to a particular county, (4) exemptions under the Execution Act, 
(5) garnishment and attachment procedure, (6) division court practice, (7) 
court reporting and cost of transcripts, (8) supervision of statutory powers, 
(9) land registration system, (10) The Limitations Act, (11) dower, and (12) 
trustee investments. 

In view of the unofficial nature of the committee its conclusions and recom- 
mendations have not been made public. However, the actions of the legislature 
at the forthcoming session will be watched for evidence that its work was not 
wasted. If the experiment proves fruitful, serious thought should be given to 
establishing the committee on a permanent, official basis. Such an official 
law reform committee, comparable to the Lord Chancellor’s Law Reform 
Committee in England or to the New York State Law Revision Commission, 
would have the advantage, inter alia, of having the funds and power to do a 
thorough job. Above all, adequate law reform needs to be systematic and based 
upon facts. And there is no area where the facts are harder to come by. Fact- 
finding needs organization and money. That is what an official committee 


could provide. [D.G.K.] 
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THE ALBERTA NEW TOWNS ACT 
H. N. Lasu* 


Tue Alberta New Towns Act (S.A. 1956, c. 39) provides a form of local 
government suited to the peculiar needs that arise when an urban centre is 
suddenly created where none existed before. The need for such a form of 
government has been felt in Alberta for a number of years. Since the end of 
the war, as a result of the rapid expansion of the province’s economy, there has 
been at least one new urban community arise in each year. Until the passage 
of the New Towns Act, the local government needs of these new communities 
were provided for in a number of ways. In two cases the industrial companies 
concerned took responsibility for the townsite. In one case, a special act of the 
legislature was passed. In some other cases, the communities were left to grow 
as hamlets, unwanted children of rural municipalities, without any local re- 
sponsibility and with a resultant lack of planning and economical development. 

The problem of new towns is not peculiar to Alberta, but more in this prov- 
ince than in others these communities have been growing up in settled areas as 
well as in frontier mining or logging regions. Most other provinces have dealt 
with this problem by the use of special provisions in the legislation that deals 
with mining areas or remote and unorganized parts of their provinces. In 
Alberta, it was realized that the growth of a new community, because of sudden 
resource development or because of the decentralization of a metropolis, 
might occur anywhere. 

Although a new town has its own peculiar local government needs and 
problems, it was felt desirable to fit the organization as closely as possible into 
the existing framework of local government in the province. Municipal or- 
ganizations in Alberta are either rural or urban, and they do not overlap in 
boundaries or in functions. An urban municipality is either a village, town, or 
city and its boundaries rarely include any more than the settled subdivided 
lands. A rural municipality rarely includes any subdivided areas, and has few of 
the powers needed to provide the facilities that urban areas normally require. 

Because of this basic division in the structure of local government in Alberta, 
it was not possible to adopt the solution used in Britain and provide for the 
formation of new town corporations that are not really local government units 
at all. In Britain, the new town corporation sees that the land is developed and 
built on, doing it all itself if necessary, while the existing local authority assumes 
the local government functions until it becomes necessary to create an urban 
district. In Alberta there is need for a new local authority in the first instance. 
At the same time, it has not often been necessary for government to undertake 
the functions of a development corporation. There seems to be no lack of 
private development corporations willing to develop and build towns; in fact 
some of the new towns of Alberta are the direct result of proposals originally 
made by such private companies. 

The ordinary legislation dealing with towns and cities is valueless for the 
establishment of new towns because that ordinary legislation presupposes the 
existence of a resident population ir. a built-up area. Under ordinary legislation 
the amount of money that a council may spend or borrow for its future needs 


*Director of Town and Rural Planning, Province of Alberta. 
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is limited by its present assessment or by what the proprietary electors are 
willing to assent to in annual elections. To provide adequately for new towns, 
however, vast programmes of capital development have to be embarked on 
before there is any assessment and often before there are any residents who can 
qualify to vote. Even after a new town has been established its assessment will 
not reflect its future or even its present assets, because of the lag of assessment 
behind development. At the same time the residents have had so little oppor- 
tunity to form a cohesive society and to select their leaders that it is sometimes 
impossible to provide for an elected council. 

The New Towns Act provides that any area of the province can be estab- 
lished a new town by order of the Lieutenant-Governor-in-Council. Before 
such an order is made, however, the proposal will be investigated by the 
Provincial Planning Advisory Board, whether the proposal is made by a private 
development company, by an existing local authority, or by an industry pro- 
posing a new development project and requiring townsite accommodation. In 
the course of its studies the Provincial Planning Advisory Board will find out 
whether the planning makes for economy and fair charges to prospective pur- 
chasers of dwellings. To do so, the Board will hold hearings, have special studies 
made, and perhaps call upon the Board of Public Utility Commissioners to 
investigate the financial aspects of the proposal. 

If the Executive Council agrees with a favourable recommendation made 
by the Provincial Planning Board, the new town will be created, its boundaries 
will be set out, and a Board of Administrators will be appointed. Members of 
the Board of Administrators may be civil servants of the province, persons 
resident in the area of the new town, or representatives of organizations or 
companies in the vicinity of the town. If it is considered desirable, the 
Lieutenant-Governor-in-Council may provide that some members of the Board 
of Administrators should be elected. This provision is of assistance in cases 
where there is already some settlement in the area, and should also be of 
assistance in the latter stages of the life of the new town organization in pro- 
viding a gradual transition from new town status to the status of an ordinary 
town or City. 

The Lieutenant-Governor-in-Council also appoints the chairman of the Board 
of Administrators who is the chief executive of the town. The Board operates 
the new town with all the powers of an ordinary town, together with some 
added powers. The Board may, for example, acquire land by expropriation for 
any purpose whatsoever. They may expend money and issue debentures for all 
the purposes that a city may do. They are especially empowered to enter into 
agreements with owners of land and with developers regarding the subdivision 
of land, the provision of utilities, the prices of lots, and the methods of selling 
lots. They can prohibit an owner from selling or subdividing his land until 
such an agreement has been entered into. They can, of course, develop the 
town themselves without the assistance of private development companies, and 
they can provide temporary housing and shelter for construction workers and 
new residents of the town. 

The Board of Administrators cannot do any of these things, however, until 
they have submitted and had approved (1) comprehensive proposals for the 
planning and orderly development of the town, and (2) a financial pro- 
gramme, including an annual estimate of revenue and expenditure, the 
estimated amount of population growth and development, the consequent 
value of assessable property, and the anticipated revenues and expenditures in 
future years. The planning proposals have to be approved by the Provincial 
Planning Advisory Board, and the financial programme has to be approved by 
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the Board of Public Utility Commissioners once in each year. Naturally, the 
financing proposed must be consistent with the approved development pro- 
posals, which may be changed from time to time with the approval of the 
Provincial Planning Board. 

Once the Board of Administrators have received approval of their proposals 
for planning, developing, and financing the town, they may issue debentures 
and spend money according to the programme that has been approved. The 
amount of debentures is not limited to any proportion of their assessment nor 
to the amount of the current tax levy. The Board of Administrators also have 
access to a special fund of one million dollars established by the legislation. 
The Provincial Treasurer may make grants, or make a special loan or advance 
to the new town from that special fund. 

For all other purposes the new town is an ordinary town, and the provisions 
of other acts of the legislature which have reference to towns also apply to a 
new town. Nevertheless, no vote of the proprietary electors takes place so long 
as it remains a new town, nor is there any election held other than for the 
purpose of electing a member of the Board of Administrators. The Act provides 
a procedure for turning a new town into a normal urban municipality; it is 
implied that a new town should not remain such any longer than necessary. 
However, before the new town can become an ordinary urban municipality, it 
must repay to the province any loans or advances received and the Board of 
Public Utility Commissioners and Provincial Planning Advisory Board must 
once again grant their approval to the change of status. 

Since the Act came into force at the end of March, 1956, seven applications 
for the creation of new towns have been received by the Provincial Planning 
Advisory Board. Three of these represent townsites in the Pembina oil fields, 
and one is from a town developing as a result of the establishment of a new 
pulp mill. One was received from an existing village feeling the effects of oil 
development, one is an existing town within “satellite” distance of Edmonton, 


and one is a new satellite of Edmonton proposed by a private development 
company. Four of these applications have been granted and one has been re- 
fused. Two others are still under consideration and investigation by the Board. 


THE ONTARIO WATER RESOURCES COMMISSION ACT, 1956 
J. B. Mrtner* 


Tue rapid urbanization of the rural areas around Ontario cities since the end 
of the Second World War has brought many financial problems, not the least 
of which has been the local municipalities’ inability to finance the needed 
water and sewage services. In many cases geography has been unco-operative, 
particularly in the areas north of Toronto, where, for all practical purposes, if 
water is to be had, it must be had from Lake Ontario, even though the 
municipality is separated from the lake by the city of Toronto. When water is 
brought on to land it must also be taken off, and the disposal of waste water 
with its impurities is an even more pressing problem in some municipalities, 
particularly if they have been living in the fool’s paradise of private septic tank 
sewage disposal. Private sewage systems lull the municipality into a false sense 
of security from which they are rudely awakened when industry’s demands 
have to be heeded. 


*Associate Professor, Faculty of Law, University of Toronto. 
Vol. XII, no. 1, 1957 
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For the area around Toronto the establishment of the Municipality of 
Metropolitan Toronto brought needed relief. The federal municipality became 
the wholesaler of water and the area municipalities carried on a retail business. 
The same principle was applied in setting up a metropolitan sewage system. 
In effect the credit of the metropolitan area was made available for the major 
capital expenses of development in the sparsely settled townships which were 
rapidly filling up. 

The Ontario Water Resources Commission will attempt to apply this prin- 
ciple throughout Ontario. The Commission, a body corporate composed of 
three to five members, is given broad powers to develop and make available 
supplies of water; to construct and operate systems for the supply, purification, 
and distribution of water and for the disposal of sewage; to enter into agree- 
ments with respect to the supply of water or the disposal of sewage; to conduct 
research programmes and prepare statistics for its purposes; and to perform 
such other functions as may be assigned to it by the Lieutenant-Governor-in- 
Council. The Commission, upon application by a municipality, may enter into 
a contract with the municipality for the supply of water to the municipality or 
the disposal of sewage from it. 

To finance these undertakings the Commission may borrow on its own credit 
as well as enjoy the guarantee of the province. In language quite similar to 
that of The Power Commission Act of 1907, the Commission is given broad 
powers to acquire or expropriate land and to develop or improve it. The 
contract with a municipality must include, within the “unit price” paid for 
water or sewage services, an amount representing “the municipality’s propor- 
tion” of the interest actually paid by the Commission upon the money spent by 
the Commission on capital account in constructing or purchasing water or 
sewage works used in carrying out the contract. The contract unit price must 
also include the proportion of a sum sufficient to amortize the cost of the works 
over a period of years fixed by the Lieutenant-Governor-in-Council, as well as 
the proportion of the operation, maintenance, and administrative costs of the 
Commission. In short, the new legislation envisages the supply of water and dis- 
posal of sewage as self-supporting services in the long run, and the consumer is 
expected to carry his share of the burden. It is notable, however, that no 
provision is made to transfer any part of the works to the municipality despite 
its having paid a share of the capital account. On the other hand, no provision 
requires the Commission to collect the statutory charges in the unit price from 
the beginning of the service, and it is understood that payment may be post- 
poned four years. The effect of this delay is to enable the municipality to 
attract consumers, industrial presumably, but also residential, whose assessment 
will be available to pay the unit price when the demand is made under the 
contract by the Commission. 

The Ontario Water Resources Commission Act, 1956, a short act with 
twenty sections, is similar to The Power Commission Act which, when first 
passed in 1907, had 25 sections. In half a century the latter has grown to 120 
sections and the state-operated supply of hydro-electric power has acquired an 
excellent reputation. It is too soon to say whether the Water Resources Com- 
mission will expand on the same scale, but the potential of development is 
present, and the Commission could engage on a large project, such as the 
piping of water from Lake Huron throughout the whole of south-central and 
western Ontario. Not only may the Commission thus play a major part in 
developing municipalities, but, unless some system of planning co-ordination is 
worked out, the Water Commission may become, along with the Power Com- 
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mission and the Department of Highways of Ontario, one of the major plan- 
ning bodies in the province. Industry, then people, will go where water ‘s made 
available and the decision to make water available may not always be’ made 
by the municipality. From one point of view, the new commission’s 
represent a major step toward effective regional planning. From anotb’ ‘n. 
of view the powers represent a serious inroad on local government. 


THE NOVA SCOTIA CONVEYANCING ACT 
P. J. O Hearn* 


Tuis Act (S.N.S. 1956, c. 3), although it contains much that has long been in 
use in other jurisdictions, embodies also some novel features that may be of 
interest. The long title is “An Act to Simplify Conveyances” which truly 
expresses the main object of the legislation. To explain the need for such an 
enactment demands a short excursion into history. 

The common form of deed in Nova Scotia is identical with that used in 
the province two centuries and more ago. In itself that is not a vice and might 
even have the virtue of enabling title searchers to understand older deeds more 
readily. But it does indicate that a great many genuine reforms adopted in 
England in the last century and culminating in the Law of Property Act, 1925, 
which have been extensively copied in other places, have been ignored in Nova 
Scotia. Some few changes have been picked up but none that affected the form 
of the conveyance. 

That form is undoubtedly derived from the practice of Massachusetts and 
other New England colonies in the eighteenth century. Nova Scotia courts and 
attornies were largely under New England influence at the beginning of the 
British régime and, though that influence waned after the American Revolu- 
tion, it did not cease to be felt until late in the last century, long after the 
models had become established. Two principal characteristics result from this 
origin: the words of grant are compendious but uncertain in effect; the 
covenants are unlimited. 

In colonial times the four methods of conveying real property that were in 
vogue under English law were (a) enfeoffment with livery of seisin, (b) deed 
of bargain and sale with enrolment, (c) deed of grant, and (d) lease and 
release. The first seems never to have been used extensively in America. There 
is some doubt whether a bargain and sale is effective to pass possession without 
formal enrolment, and New Brunswick, for example, made registration equiva- 
lent to enrolment, by statute. Until 1843 in England, corporeal hereditaments 
did not lie in grant and the only method plainly useful in the colonies was 
lease and release, but this, in theory, required two deeds. Now, the words of 
conveyance used in Nova Scotia (and former! used in most colonies) are 
“grant, bargain, sell, alien, enfeoff, release, remise, convey and confirm” and_ 
it is obvious that the original draftsman put together all the words he could 
think of in the hope that some would be effective if only by way of estoppel 
(which probably accounts for the word “enfeoff”). The history of the form 
was considered in Berry v. Berry (16 N.S.R. 68) by James J. who concluded 
that it was uncertain on what basis the deed operated but that it did not 
matter as it was effective to convey by the established custom of the courts. 
This was a comfortable solution but left a great many questions unanswered. 


*Barrister & Solicitor, Halifax, N.S. 
Vol. XII, no. 1, 1957 
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As noted, the usual Nova Scotia covenants are unlimited, that is, they are 
not restricted to assurances against the acts of the grantor and those claiming 
under ‘im, but insure against any encumbrance or adverse title whatsoever. 
RM r, the deed retains the “antient warranty” which today is merely a 

ot mn of the general covenant for quiet enjoyment. The unlimited nature 

venants adversely affected the one serious attempt to simplify deeds 

Scotia, the Short Forms of Conveyances Act (S.N.S. 1912, c. 3). 
‘Tms. (like much of our legislation) was copied quite uncritically from that 
of som. >ther jurisdiction, in this case probably from Ontario, with the result 
that the ong-form covenants were unfamiliar and the act was little used. 

The retention of eighteenth-century forms for twentieth-century conveyances 
had three undesirable effects. First, it did not enhance the respect of the laity 
for the law: many a lawyer has had to blush in trying to explain his deed to the 
intelligent layman. Second, many deeds drawn by justices of the peace and 
other “sea lawyers” have failed in effect through minute technicalities. Third, 
solicitors have been no wiser than the courts about the meaning of the common 
form so that any transaction calling for something unusual becomes a 
dangerous experiment. , 

While a strong segment of the profession was opposed to change for 
prudential reasons and especially any change that would encourage justices 
and others to practise law, other lawyers felt that the undoubted obscurity of 
our formulae was largely responsible for loss of public esteem. And thus, when 
the Nova Scotia Barristers’ Society founded its Legal Research Board in 1953 
to look into questions of private law and practice, it was natural that the Board 
should take up conveyancing as the first subject for inquiry. A section was set 
up with the assistance of faculty members and a student group at Dalhousie 
Law School. A comparative study was made and several drafts of an act were 
prepared. 

The first proposals were very similar in principle to the older English and 
Ontario legislation. Thus, it was proposed to enact that “Livery of seisin is 
abolished and every property right shall lie in grant: granting is sufficiently 
expressed by the verb ‘grant’.” The earlier drafts also contained a statutory 
definition of the meaning of the “antient warranty” which made it a short- 
form symbol of the usual Nova Scotia covenants for title, and short forms, 
modified to suit local habits, were also scheduled. 

The student group provided a fresh approach. They pointed out that the 
word “grant” is as mediaeval and esoteric in content as “livery of seisin” and 
that the use of the word in the device above ignored experience under the 
Wills Act and under the “fusion” of law and equity consequent upon the 
Judicature Acts. While the details of the argument are debatable, the principal 
protest won out, and the Board decided to try to define a conveyance directly 
rather than by reference to matters of black-letter law. The definition became 
the leading principle of the new Act and is contained in sections 2 (2) (6) and 


2.(2) (6) “conveyance” means an instrument which expresses an intention to convey 
thereby a property right; 


3.(1) A conveyance that ee the parties and property, and specifies the property 


— to be conveyed, and which is validly executed, is effective to convey that property 
right 


The terms “convey” and “property right” were defined in words wide enough 
to apply to wills. Section 5 sets out one method of valid execution, inspired by 
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similar provisions in the Wills Act, but it is made abundantly clear that this is 
not the only valid method. Indeed, the Act opens with a declaration that, “the 
purpose of this Act is to permit simpler conveyances and conveyancing but not 
to restrict conveyancing to the forms and methods herein set out”; and freedom 
of expression may be fairly stated to be the characteristic note of the legislatio- 
So the conveyancer may continue to use technical terms but they are no longer 
requisite and many of them have been deprived of their hidden stings. For 
example, the covenant implied by “grant” is abolished as is the distinction 
between “release” and “surrender.” The abolition of implied covenants is not 
new, of course, but the redefinition of certain terms so as to make them less 
restricted in operation is believed to be a departure that is rendered desirable 
by the doubt above mentioned about their legal force. 

Returning to the definition of a conveyance, it will be noted that the gist of 
it is that the instrument must express an intention to convey the property right 
thereby, that is, by that instrument. The prudent solicitor will accordingly 
attach to his words of grant some such words as “hereby” or “by these presents” 
or the like. The provision obviously does not give conveyancing force to a 
letter in which the writer states an intention to transfer property at some future 
time, and probably does not apply to an agreement of sale except to the extent 
that the purchaser now acquires a present interest as in equity. There are 
bound to be borderline cases, however, as in the analogous case of wills, which 
the courts will have to decide. Some lawyers do not relish this prospect. It is 
much more comfortable to be able to reject an instrument of title because of 
technical defects than to have to weigh the meaning of a document not in 
common form. But the Board and the legislature have preferred the view that 
the intention of the grantor is to be sustained, within reason. This was a marked 
feature of the legislative assembly debate, in which the Attorney-General, who 
introduced the bill, and the leader of the opposition joined forces to secure its 
passage, on a free vote. Both proponents relied on the Wills Act in justification 
of the bill. 

Actually, the Act uses the terms of a well-known provision of the Wills Act. 
Because section 3 (1) requires the property right to be conveyed to be specified, 
the question naturally arises whether this demands the retention of the formula, 
“to the Grantee, his Heirs and Assigns,” in granting the fee simple, despite the 
provision that makes needless all “terms of art or words of limitation.” The 
answer is found in section 6 (a): “Except where a contrary intention appears 
by the conveyance . . . where words of limitation are not used, the conveyance 
conveys the whole property right that the party conveying had power to dispose 
of by the conveyance, including, in the case of real property, the fee simple.” 
This, again, is not new in relation to deeds, being susbtantially the same as 
section 60 (1) of the Law of Property Act, 1925 (15 Geo. V, c. 20 (U.K.) ). 
It may, however, be a little wider in scope than the like provision in Ontario. 

To bring the legislation fully in concord with the Wills Act approach, the 
rule that a grantor may not derogate from his grant was abolished by section 
4 (1), which provides: “A conveyance shall be read as a whole and if it con- 
tains contradictory provisions the later provisions shall be effective.” Curiously, 
one solicitor who otherwise favoured the Act took grave exception to this item. 
The writer, although understanding the fears of his colleague, feels that the 
canon here replaced can only be used to thwart the intention of a grantor, 
obvious enough although awkwardly expressed, and that its abolition is hardly 
premature. 

A valuable feature of the Act, and one that seems to be new, is schedule A, 
which sets out three sample conveyances. These are an indenture, a deed poll, 
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and a deed using formulae similar to those in an enactment. These are not 
“short forms” in the usual sense (that is, symbolic of long forms) nor are they 
intended to be rigidly prescribed standards as so many short forms are. On the 
contrary, the introduction to the schedule states: 


The forms given in this Schedule are not to be deemed to be prescribed, nor are they 
intended to give any special force to the words or phrases used or to the order of the 
provisions. They are merely three of an indefinite number of possible forms and are 
provided as examples to suggest that conveyances need not be restricted in form and 
that the freedom of the conveyancer is limited only by the need to be intelligible and 
the requirements as to execution. 


This calculated departure from ordinary legislative language is carried into the 
notes to the schedule where the word “might” is used in place of “may” so that 
there will be no slightest suggestion of compulsion. Nevertheless, the notes are 
used to tidy up several outstanding questions which have been the subject of 
legislation elsewhere, for example, whether a deed must consist of a single 
sentence; whether numerals or abbreviations may replace words; whether 
descriptions may be incorporated in a schedule or by reference; and so on. 
Dealing with such minutiae may seem far-fetched but the prudence of the 
prudent solicitor is inexhaustible. 

Unlike schedule A, schedules B and C contain short-form provisions of the 
usual type and, accordingly, substantial compliance is necessary to obtain the 
benefit of these forms. It is not, however, required that the deed recite the title 
of the Act and this may be an unusual step in Canada in relation to convey- 
ances, although legislation in other fields yields many precedents for it. 

The promotors of the legislation took the position that a deed should speak 
plainly. In line with this position, all implied provisions that came to notice 
were eliminated and, also, the short forms were made more explicit in some 
cases than is usual—to the extent, at any rate, that a layman reading the deed 
would be aware of the nature of the provisions and would be put on guard to 
question what he did not understand. Consequently, while the whole of a deed, 
as with most short forms, can be typed on a single page, the new Nova Scotia 
form is somewhat more understandable than ordinary short forms and much 
more understandable than the old form. 

To sum up, Nova Scotia has adopted, somewhat belatedly, a number of 
conveyancing reforms long accepted elsewhere. In doing so, however, it has 
used a method that is novel in relation to deeds although well established in 
the case of wills, with the result that the rules respecting these conveyances now 
march together. Moreover, an emphasis has been given to freedom of expression 
which may give new life to the conveyancing art. 

One final note: the reform was begun and carried through wholly by lawyers 
and law teachers and students, although with the ultimate blessing of non-legal 
members of the legislature. The Council and various committees of the Nova 
Scotia Barristers’ Society gave it detailed study for more than two years. In 
consequence of such public-spirited efforts, what began as a modest attempt to 


copy and adapt the legislation of more progressive jurisdictions may now be 
leading the field. 
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General Principles of Law as Applied by International Courts and Tribunals. 
By Bin CxENc. With a foreword by Georc ScHWARZENBERGER. Published 
under the auspices of the London Institute of World Affairs. London: 
as. & Sons Ltd. [Toronto: The Carswell Co. Ltd.]. 1953. Pp. li, 490, 
iv. $15.00. 


In this remarkable book Dr. Bin Cheng analyses article 38(1)(c) of the 
Statute of the International Court of Justice. His purpose is not to ascertain 
what the general principles of law recognized by civilized nations ought to be 
theoretically but rather “to determine what they are in substance and the 
manner in which they have been applied by international tribunals.” From the 
raw material of more than five hundred decisions of various international 
courts and commissions the author establishes four chief categories of general 
principles: the principles of self-preservation and of good faith, the concept 
of responsibility, and certain general principles of law in judicial proceedings. 
The constituent elements of each category are then isolated and minutely ex- 
amined. It is not possible within the compass of a review to indicate adequately 
the specific conclusions reached by the author. Suffice it to say this part of his 
investigation is detailed, scrupulously fair, and as complete as one could desire 
at this time. It removes much of the woolliness surrounding the phrase “general 
principles of law”; it opens up a rich mine of relatively unexplored material; 
and its enumeration of the practical application of those general principles 
henceforth cannot be ignored by any international lawyer. 

In the introductory and concluding pages Dr. Cheng gives free reign (with 
just cause) to his theoretical inclinations. He finds it difficult but not impossible 
to separate custom from general principles as a source of law. The former com- 
prises “‘a general practice among nations as well as the recognition of its legal 
character.” With general principles of law there is also the element of recog- 
nition but the requirement of a general practice is absent. “The object of 
recognition is . . . no longer the legal character of the rule implied in an inter- 
national usage but the existence of certain principles intrinsically legal in 
nature.” General principles of law “do not consist, therefore, in specific rules 
formulated for practical purposes, but in general propositions” which are the 
unformulated principles of international law (pp. 23, 24). They belong to no 
particular system of law, but are common to them all. Hence there is no a priori 
reason why such general principles cannot be sought in all branches of 
municipal law. Nevertheless, these principles cannot be regarded “as a kind of 
mathematical highest common factor among the various systems of municipal 
law.” The function of general principles is threefold: they constitute the source 
of various rules of law, they form the guiding principles of the juridical order, 
and “they apply directly to the facts of the case whenever there is no formulated 
rule governing the matter.” Finally, from the theoretical, as opposed to the 
operative, point of view “the superior value of general principles of law over 
customs and treaties cannot be denied; for these principles furnish the juridical 
basis of treaties and customs and govern their interpretation and application” 
(p. 393). The importance of these conclusions, supported as they are by a 
wealth of international authority, is obvious. Dr. Cheng clearly has given new 
meaning to the findings of the older publicists such as Corbett, Fischer 
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Williams, Lauterpacht, and even (on a different level) Cahn. Further, it will 
be noticed that he has taken Dr. Schwarzenberger’s operative hierarchy of 
sources one step back and then reversed it (p. 393). 

It may be that many of the general principles of law set out in this book 
are not in fact accepted by every state in the world, especially by the non- 
western states. But even if this is true it does not work a defect in Dr. Cheng’s 
study because nowhere does he argue universal acceptance of his general 
principles. Basically what he is saying is this: (1) there are certain ascertain- 
able principles underlying the concept of law as we understand that concept; 
(2) in varying degrees these principles obtain in any state which attaches to 
the word law the meanings we attach to it; (3) if other states mean by the 
word law something different, then these general principles may not obtain 
there; although as those states approach the totality of our meanings of the 
word they will find that these same general principles automatically appear in 
varying degrees; (4) the general principles behind municipal and international 
law are identical; (5) from the point of view of international law the most 
useful way to discover what those general principles are is (a) to see how they 
are treated in state practice and (b) to see what international judges deciding 
international cases say they are. Dr. Cheng has limited himself to the second 
method. 

Enough has been said to indicate the scope and nature of Dr. Cheng’s in- 
quiry. As Dr. Schwarzenberger says, in his characteristically stimulating 
preface, this book breaks new ground. There is something here for the inter- 
national, comparative, and municipal lawyer as well as for the student of 
jurisprudence. Every serious reader will find Dr. Cheng’s analysis not merely 
useful but indeed intellectually exciting. 


R. St.J. MacponaLp 
Osgoode Hall Law School 


Inquiries into the Nature of Law and Morals. By Axe. Hacerstrom. Edited 
by Kart Otivecrona. Translated by C. D. Broan. Printed with support of 
Humanistiska Fonden. Uppsala: Almquist & Wiksells, Boktryckeri Aktie- 
kolag. 1953. Pp. xxiii, 377. Sw. cr. 25.00, bound Sw. cr. 30.00. 


THanks to the work of a distinguished contemporary Swedish jurist—who also 
contributes a most informative introduction to this volume—and the trans- 
lation of an English professor of philosophy, this volume, for the first time, 
makes available to the English-speaking reader the work of the distinguished, 
though not easily accessible, Swedish jurist who died in 1939. Professor Hager- 
strém did not write a comprehensive treatise on jurisprudence, so that the 
present volume is a collection of essays which are pretty evenly divided between 
Roman law and analytical jurisprudence. 

Professor Hagerstrém’s theories on Roman law have, as the editor points out, 
been largely ignored by romanists. They present the interesting thesis that the 
fundamental conceptions of the ius civile had to be traced back to ancient 
beliefs in mysterious powers which could be brought into being and controlled 
by using the proper words or gestures. Professor Hagerstrém describes this as 
“magical beliefs.” In the field of jurisprudence, Professor Hagerstrém is on the 
side of those who do not believe that values, the oughts of legal philosophy, can 
be scientifically deduced. This is in line with the teachings of Max Weber and 
G. Radbruch, but, unlike the latter, Hagerstrém does not go into the major 
issues of legal philosophy. Instead, he concentrates on such analytical matters as 
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the concepts of right and duty, or the criticism of the “will theory” in juris- 
prudence, on which volumes have been written by German philosophers and 
jurists, especially from Kant onwards, whereas (fortunately) relatively little has 
been written on this by the more empirical jurists of Anglo-American vintage. 

Hagerstrém demolishes the concepts of right and duty as preordained or 
necessary concepts of law, and he also attacks the natural law elements in 
positivist theories. This brings him quite close to Kelsen, and the criticism of 
the latter’s main work, in chapter 1v of this volume, is probably the most 
interesting part of the book for the contemporary jurist. Much of what is con- 
tained in this volume is today mainly of historical interest, and most of it will 
only interest the specialist. It is, however, to be welcomed that another piece of 
Scandinavian legal thought and research is made accessible in this way to the 
English-speaking world. 

W. FRIEDMANN 

Columbia University School of Law 


Prairie Portraits. By Roy St. Gzorce Stusss. Toronto: McClelland & Stewart 
Limited. 1954. Pp. xi, 176. $3.00. 


Ir a book is to be judged by the degree of success it has attained in fulfilling its 
author’s purpose this little labour of love is entitled to very high praise indeed. 
The author, a busy practising lawyer in Winnipeg, the metropolis of the 
prairie provinces, has chosen as his laudable avocation the keeping fresh the 
memories of men who have played leading and dramatic roles in the legal 
and political life of that daily more-and-more important and interesting section 
of our far-flung dominion. Some censorious critics may say that the title, 
“Prairie Portraits,” should have been “Winnipeg Portraits,” because all of the 
six subjects except one, Lord Bennett, were residents of that city; nevertheless 
he, of course, as well as J. W. Dafoe (one of Canada’s greatest journalists) 
was of far more than local stature; and the names, at least, of the other four 
were known throughout the West. 

To his chosen task Mr. Stubbs has brought a keen insight into character, a 
tolerant and balanced judgment, and a sound style. His approach is warmly 
human rather than scholastic, hence the readableness of the book. His aim is 
to show what kind of men his subjects really were and in what way they 
impressed their contemporaries and influenced the course of events. Probably 
his hero among the six men was F. J. Dixon, whose life was devoted to social 
reform; but his ability to discuss without unfair bias a personality with aims 
and policies which were not such as to attract his ardent support is shown in 
his study of Lord Bennett. No one who knew well that man of complex 
character and dynamic force can cavil reasonably with Mr. Stubbs’s estimate 
of his strength and deficiencies or add much to it. The view that “For all his 
wealth and power and fame, the central fact of his life was a great loneliness” 
is true and penetrating. And unquestionably true are these statements: “His 
conduct could never be predicted with any degree of certainty. Although as a 
man of extremes he could be ruthless to any one who stood in his light, he was 
also capable of the most exceptional generosity”; and “Bennett was ambitious 
in no paltry sense of the word. At the centre of his ambition was his instinct 
for public service.” Also worthy of quotation is the author’s reflection: “The 
‘ifs’ of history are a fascinating study, though one that may not yield much 
profit. . . . If Bennett and King had been married men, would Canadian history 





Reviews oF Booxs 109 


be materially different than it is? That question is worthy of thought.” The 
point at which this reviewer ventures to question Mr. Stubbs’s analysis is where 
he says that: “He [Bennett] believed instinctively that the conservative way 
is the only true way.” If a true definition of the conservative nature is that 
it is one which does not wish to improve the existing scheme of things then 
“R.B.” was very far from being conservative. He was possessed with an urge to 
reform. Leslie Roberts, whom Mr. Stubbs quotes as having written, “Bennett 
is at heart an evangelist,” was very close to the truth. If he had not acquired 
wealth he might have been a powerful radical leader. One of the men whose 
sincerity and selflessness he greatly admired was J. S. Woodsworth. 

A minor inaccuracy in this sketch can be omitted in a later edition. The 
federal election of 1921, which resulted in the Supreme Court of Canada 
deciding" inter alia that ballots not marked with a black lead pencil were void, 
was not, as the author states it was, the only election “R.B.” lost. After being 
a member of the Territories’ legislature for seven years he failed to win a seat 
in the first legislature of Alberta elected in 1905 (he was elected in the next 
election). According to the local press, that 1905 contest in Calgary was a real 
battle. The law which governed it would cause consternation today. 
Apparently, if a voter’s right to cast a ballot was challenged at the poll, he was 
obliged to appear at the later count before the returning officer or lose his 
vote! “R.B.” was 99 votes behind on the count at the polls, but 409 ballots had 
been objected to, and the result of the final count was that his opponent’s lead 
was reduced to 37. In the federal election of 1921 the returning officer’s count 
gave Mr. Bennett a lead of 6 votes. A recount before the district court judge 
resulted in Mr. Shaw being declared elected by 16 votes. An election petition 
failed and the decision was affirmed on the appeal taken by Mr. Bennett to 
the Supreme Court. Mr. Shaw therefore sat as the member for Calgary West 
until 1925. “R.B.” had refused to be a candidate in the “conscription election” 
of 1917, in which the union government of Sir Robert Borden carried every 
province except Quebec; the rumour was that he resented the making of 
Premier A. L. Sifton the Alberta member of the cabinet. Mr. Bennett therefore 
did not re-enter Parliament (in which he had sat from 1911 to 1917) until two 
years before he was elected leader of his party at the historic Winnipeg Con- 
vention of 1927. 

The entertaining sketch of that very able and human advocate, A. J. Andrews 
K.C. and that of the Honourable E. J. McMurray Q.C., another colourful 
and independent character, are of the anecdotal type which is popular with 
speakers at gatherings of the Bar and which often is helpful to young 
advocates in giving them the benefit of their seniors’ experiences. In his sketch 
of Mr. Andrews the author quotes (at p. 16) the comments and queries of 
Lords Buckmaster and Dunedin which render memorable the point decided 
by the Judicial Committee of the Privy Council in Kelly v. Enderton.* Lord 
Buckmaster had been retained as Andrews’ leader as counsel for the respond- 
ents. On discussing the case with Andrews he was of the opinion “that they had 
no chance of succeeding . . . and could not be persuaded of the merits of 
Enderton’s case, so Andrews decided that he would argue the appeal him- 
self’; but the appeal was dismissed without calling on him for argument. As 
Lord Dunedin graphically put the point at issue during the appellant counsel’s 
argument: “Suppose Baron Rothschild instructed a commission agent to buy 


1Richard B. Bennett v. Joseph T. Shaw, [1922] 3 W.W.R. 167, 64 S.C.R. 235. 
2Kelly v. Enderton, 3 W.W.R. 1003, [1913] A.C. 191. 
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him a picture, would the agent have to disclose to the man who owned the 
picture that he was acting for Baron Rothschild? Surely that would be an 
invitation to the owner to ask an increased price for the picture.” The view 
of the Judicial Committee was that the agent would not. Mr. Andrews also 
succeeded as counsel for the defence in another cause célébre, the trial of the 
provincial premier and three of his cabinet on charges of conspiracy to defraud, 
the only instance of its kind, so far as we know, in the history of the Dominion 
of Canada. It was as counsel for the prosecution that Mr. Andrews succeeded 
in most of the famous trials of the strike leaders in 1919. Our author says: 
“Standing above the general feeling of animosity toward them he kept the 
conduct of the prosecutions, in so far as he himself was concerned, on a purely 
impersonal basis. . . . ‘You have always treated me like a gentleman’ [said 
Russell, one of the accused, while under cross-examination] . . . On the night 
the jury returned its last verdict Andrews was out playing poker. When asked 
why the ministers’ trial had exhausted him, while the strike trials had left him 
with energy to burn in a poker game, he said, ‘A man is not under the same 
intense nervous strain when he prosecutes as when he defends. There is nothing 
that steals a man’s energy like defending a prisoner on a serious charge, 
particularly a charge of murder.’ ” 

A word or two in praise of the author’s style. It is that of a man who can 
write. An occasional writer today, like a canoeist in the midst of rapids, must 
never relax his guard against the lurking dangers which beset him on all sides— 
the prevalent pretentious and unintelligible academic and bureaucratic jargons, 
journalistic clichés, the preciousness of the literati, and the vapour-enveloped 
meanderings of the stream-of-consciousness school. Mr. Stubbs steers clear of 
all such conceits; his sentences are well-knit and grammatical, his diction lucid 
and unaffected and free from “fat,” the redundancy and verbosity which so 
often deform the literary efforts of his profession. He could be trusted to write, 
for instance, “the crowd felt bewildered and stood still for a moment,” not 
such academic jargon as “Mass bewilderment resulted in [or effectuated] a 
momentary stasis.”* And of our author, too, can be said what he says of one 
of his subjects: “Dysart was of the goodly company of lawyers who are at home 
in the world of books.” 

In a passing reference to Sir Frederick Haultain, Mr. Stubbs says: “[He] 
was Bennett’s equal, if not his master, in debate. [He] finished his career, full 
of years and honours, as Chief Justice of Saskatchewan, but has yet to be 
accorded recognition of the part he played in the development of the Canadian 
West.” That statement is true beyond question—every old timer this reviewer 
has known has spoken of Sir Frederick as a public man of outstanding dis- 
tinction, probity, and ability. It is to be hoped that, while some of those who 
knew and admired him as Fred Haultain are still with us, Mr. Stubbs will find 
time to give us a definitive biography of this adopted son of his beloved West 
(he was born and educated in Ontario) who is remembered as being, above 
all other things, a great gentleman. 


W. Kent Power 
Calgary 


8See Malcolm Cowley, The Literary Situation (New York, 1954), p. 168. One of the 
best exposures of the absurdity of this latter kind of writing—very prevalent in United 
States legal journals—a style Canadian legal writers should be on their guard against, 
was an article in an English review shortly after the Abdication which printed in a 
“deadly parallel” column opposite Edward VIII’s actual farewell speech the speech in 
the words in which an American professor addicted to such a style would have written it. 
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The Law of the Air. By Sir ARNoL>D Duncan McNar. Second edition by 
Micwaet R. E. Kerr and Rospert A. MacCrinpie. London: Stevens & 
Sons Ltd. [Toronto: The Carswell Co. Ltd.]. 1953. Pp. xxiii, 500. $11.25. 


In 1930, Sir Arnold D. McNair was asked to deliver a course of lectures on 
English air law at the Air Law Institute affiliated with the Northwestern Uni- 
versity in Chicago. The following year, as Tagore Law Professor, Sir Arnold 
gave another series of lectures on the subject at the University of Calcutta. The 
result of these lectures was the publication in 1932 of the first edition of the 
Law of the Air which was the most comprehensive book on the subject pub- 
lished in Great Britain up till that date. Since then, and especially during and 
after the second world war, great technical developments have taken place in 
aviation, and the law, either in court decisions or legislation, has tried to follow 
these developments, in both national and international fields. It is therefore 
understandable that the second edition can be rightly described by its editors 
as being “very largely a new book, but one which has been able to retain in its 
form and character, and in much of its content, the stamp of the mind of the 
author of the first edition.” 

The constant evolution of air law (the law being at times left behind by 
technical progress) is proved by the fact that it was necessary to include after 
the preface of the second edition a note concerning “late developments,” such 
as the adoption by the Legal Committee of the International Civil Aviation 
Organization of a draft protocol to the Warsaw Convention for the Unification 
of Certain Rules Relating to International Carriage by Air (1929), which is 
to be submitted to an international conference at the Hague in September 
1955, and the adoption of United Kingdom Carriage By Air (Non-Inter- 
national Carriage) (Colonies, Protectorates and Trust Territories) Order, 
1953, which extends the application of the provisions of the Warsaw Con- 
vention to contracts of carriage made in certain colonies and territories. Since 
the publication of the new volume, the United Kingdom has also signed the 
Rome Convention on Damage Caused by Foreign Aircraft to Third Parties on 
the Surface (1952). 

The second edition devotes more space to the work done in the international 
field than did the first edition, although the aim of the book remains essentially 
“to state the aeronautical law of England.” It is, indeed, always difficult in a 
book on air law to strike a just balance between the law in force and the lex 
futura which is evolved mostly through international conventions of which 
the final ratification is always uncertain. This balance has been struck by the 
original author and the editors. The task was all the more difficult since almost 
every chapter deals with subject-matters which have received a national and 
sometimes provisional solution while the international rules have been in the 
making or have been waiting to come into force. This is the case with respect 
to the liability of the owner or operator of aircraft (chapters 3 and 4 of the 
volume under review) ; the liability of the carrier (chapters 6 and 7) and the 
question of mortgages and other charges on aircraft (chapter 8). Further 
subjects dealt with in the book will probably also find international regulation 
at a later date. Thus, the problem of jurisdiction and choice of law (chapter 
5) will be considered by a legal subcommittee of ICAO in relation to the 
legal status of the aircraft, and the difficulties raised by charter agreements 
(chapter 9) have been mentioned at the European Conference on Air Trans- 
port held at Strasbourg in 1954 as requiring an international solution in order 
to facilitate agreements for the interchange of aircraft. 

The appendices to the volume contain the texts of the main international 
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conventions relating to aviation as well as the texts of the principal statutory 
instruments in force in the United Kingdom. Included among the texts are 
the Chicago Convention on International Civil Aviation (1944), which 
replaced the Paris Convention for the Regulation of Aerial Navigation (1919), 
the latter having appeared in the first edition; the British Air Navigation Act, 
1949, which consolidates and re-enacts several previous statutes and orders; the 
British Carriage by Air Act, 1932, which, soon after the appearance of the first 
edition, gave legislative effect to the Warsaw Convention (1929); and the 
Carriage by Air (Non-International Carriage) (United Kingdom) Order, 
1952, which applies the provisions of the Warsaw Convention, with a few 
slight amendments, to virtually all contracts for carriage by air in the United 
Kingdom. Thus, like its predecessor, the second edition is indispensable for the 
specialist in air law, in addition to being very useful for the general practitioner 
who wants to acquire knowledge of a relatively new field of the law. Unlike 
many specialized legal publications the reading of which is difficult in view of 
an abundance of notes, references, and quotations, the book under review is 
easy and interesting to read even where it deals with technical matters. 


G. BoLLa 
Montreal 


The English Conflict of Laws. By Curve M. Scumittnuorr. Third edition. 
London: Stevens & Sons Ltd. [Toronto: The Carswell Co. Ltd.]. 1954. 
Pp. xliii, 514. $8.50. 


In texts dealing with most fields of law one would not expect to find much 
difference in content between successive editions published but a few years apart. 
Such, however, is not the case with conflict of laws which, more than any other 
subject, perhaps, is constantly undergoing significant changes. As the permuta- 
tions and combinations of issues in this area are infinite in number, even the 
lapse of a comparatively short period of time is apt to make any existing book 
outmoded. The adage that there is nothing new under the sun is doubtful, even 
with respect to the most stereotyped branches of law. Applied to conflict of laws 
it is a patently erroneous assumption. 

Often there is a suspicion that authors who put out successive editions at short 
intervals are chiefly interested in lining their pockets with further royalties for 
the effort involves hardly more than verbal changes. The reader might just as 
well keep his dog-eared previous edition and discover the changes himself by 
simply referring to any noter-up system or annual digest. Although Dr. Schmitt- 
hoff has now, with this latest edition, written on the subject of English conflict 
of laws three times in less than a decade, no such suspicion is warranted. His 
newest book is, and by the nature of the subject-matter requires, much more 
than just a neat re-editing job. From the point of view of material dealt with 
it is substantially different. The welter of new cases has required considerable 
rewriting of the text. The theory and basic preconceptions are, however, pretty 
much similar to the approach adopted in the previous editions. Nevertheless, 
even in this sphere, at least peripheral changes have been made. Judicial 
foundations have been re-examined (and largely re-accepted) , new topics have 
been added, and some interesting but purely theoretical discussions have been 
abridged. Those who have appreciated the author’s past efforts will be equally 
satisfied with this one. Those who have used a previous edition and found it 
helpful will be well advised to acquire the present one. 

R. S, Mackay 
Faculty of Law 
University of Toronto 
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Cases in Personnel Administration. By B. A. LinpBerc. New York: Prentice- 
Hall, Inc. 1954. Pp. xi, 586. $6.50. 


IT would be presumptuous for a law teacher to attempt a thorough review of a 
“casebook” on personnel administration. Unless earlier study or special ex- 
perience qualified him in some way, his judgment as to its contents is that of 
an intelligent layman. But as to its implications as an educational tool, he is 
peculiarly qualified to examine them by virtue of his experience with a some- 
what similar tool, the “law” casebook. The object of this review, therefore, is 
merely to draw the attention of other law teachers to some of the pedagogical 
possibilities of the “case method” used in business schools. 

The major difference between the business casebook and the law casebook is 
the absence of any judgments. It is, of course, impossible in a business casebook 
to have judgments in the sense of authoritative decisions binding on parties. But 
there may not be even a report of the actual decision taken on the problem 
reported. In this volume a case is reported as a history of a problem arising 
in the field of personnel administration. The facts reported are quite detailed. 
In some cases they consist of “conversations” between officials of a company. 
Clarity and realism is increased by photo reproduction of documents and such 
things as machinery. In 581 pages 64 “cases” are reproduced. Some are as short 
as one page, and one has 14 pages of text and 37 pages of photographs. The 
subject-matter covers a broad picture of industrial and group relations. Perhaps 
the editor’s own concept of the case is as good an indication as any of the results 
he expects the casebook to achieve. He says (p. 583): “A case first of all is a 
description of an event, an occurrence, or a situation. When analyzing a case it 
is necessary to get the main problem, or problems, into focus. Such problems 
typically dealt with changes, or conflicts, or issues, or relationships. Each of 
these factors was then explored in terms of the individual, or group, or concepts 
involved and integrated with the objectives and responsibilities of manage- 
ment.” 

Many law teachers will be appalled at the notion that facts alone can be suffi- 
cient material for the law student, and, of course, they are justified, for part of 
a legal education, the bigger part perhaps, consists of an intensive analysis of 
the judicial process, for which judgments are essential. But the study of the 
judicial process can hardly today be said to be the sole aim of legal education. 
More and more teachers are turning to the discussion of legal problems, the 
solution of which may or may not include litigation, or the prediction of what 
the courts would do, but will always include consideration of other legal pro- 
cesses besides litigation. In this type of problem alternative courses of action 
must be explored without the comforting knowledge that there is a judicial 
decision somewhere to rely on. The starting-point of such a decision is a set of 
facts. When those facts are reproduced in a casebook as a reported lawsuit, 
every teacher who has tried “problem” teaching knows the difficulty of weaning 
the student away from the “right” answer of the judge. While the extreme 
solution of having no judgments reported at all is as undesirable as having only 
the judgments, some reflection about the use of this casebook will suggest 
reasonable compromises to most law teachers. We have long deplored the overly 
abstracted facts of a case to be found in appellate court opinions and some 
alternatives may be found in the technique of reporting “cases” in this book. 
Casebook editors might consider the possibility of getting the office files of a 
“case” —perhaps one that did not end in the courts—and attempt to capture, in 
suitably abbreviated form, the soul-searching that went on, the rejected 
alternatives—all the complex reality that underlies the refined and simplified 
statement of facts in the typical appellate decision. 
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It is this obsession with facts, with their particularity and with their ultimate 
implications, that enriches the modern study of law, that produces a student at 
once the logician familiar with the manipulation of concepts, yet sensitive to 
the individual and social justice inherent in those facts when they are properly 
understood. This essential particularity of facts is frequently missing from case- 
books based solely on reported court decisions, and the teacher is left to find 
examples, usually highly abstract, or sounding very unreal, from his own ex- 
perience, and from diligent reading and research. The business school casebook 
editors seem to me to have contributed a new insight into the case method in 
their adaptation of Professor Langdell’s method to the study of business rela- 
tions. As members of a great profession, modern-day law teachers had better 
watch their colleagues in “business” schools or they may find the glory of their 
method is lost to a young and eager rival who cannot rest on the great traditions 
of another generation. 

J. B. MILNER 
Faculty of Law 
University of Toronto 


Expropriation in International Law. By S. FrrepMan. Published under the 
auspices of The London Institute of World Affairs. London: Stevens & Sons 
Ltd. [Toronto: The Carswell Co. Ltd.]. 1953. Pp. xv, 236, iv. $6.75. 


Tue author of this little monograph does not address himself to military requisi- 
tions, loans, contributions or sequestrations. He is concerned only with “exprop- 
riation proper,” that is, “the procedure by which a state in time of peace and 
for reasons of public utility appropriates a private property right, with or 
without compensation, so as to place it at the disposal of its public services or 
of the public generally” (p. 3). Expropriation proper is divided into individual 
and general expropriation. The former includes expropriation of specific 
property owned by a particular individual; the latter concerns expropriation 
carried out either to modify the economic and social structure or merely to 
exclude private capital from certain sectors of the national economy (p. 12). 
Individual expropriation entails the payment of just compensation by virtue of 
the principle of equality in relation to public charges and of the illegality of all 
discriminatory treatment. But with general expropriation “state practice pro- 
vides no evidence of a binding rule requiring the payment of compensation” 
even though normally it is accompanied by an ex gratia grant which neither is 
full nor previous (pp. 221, 207). 

These conclusions are deduced from an examination of the juristic theories, 
judicial decisions, and state practices characterizing Western nations from the 
nineteenth century down to and including the important post-1945 develop- 
ments. This examination, especially as it concerns state practice, is detailed 
and valuable. But it does not support a division of the subject into “general” 
and “particular” expropriation, not to mention “indirect expropriation” which 
is introduced on page 1. Nor does the author anywhere satisfactorily explain 
why this classification has been adopted. If it is meant to provide a working tool 
for logical analysis then he should have said so. Further, no convincing reason 
is given for contending that general expropriation is lawful and may be under- 
taken without the payment of compensation. This allegation contradicts what is 
believed to be the recognized rule! that expropriation of any kind carries with it 


1Cf. Bin Cheng, General Principles of Law as Applied by International Courts and 
Tribunals (London, 1953), pp. 47, 48; G. Schwarzenberger, “The Protection of British 
Property Abroad” (1952), 5 Current Legal Problems, 295. 
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the duty to pay compensation. Dr. Friedman challenges that rule but he has 
not succeeded in destroying its validity. Moreover, although he accurately 
describes the method of computing compensation there is much room for doubt 
over the theoretical reasons to which he ascribes it. Finally, the author’s treat- 
ment of his subject occasionally suffers from the use of sweeping generalizations. 
It is simply not true to say the legal regulation of a state’s right to control 
private property is “nothing more than a reflection of obsolete economic 
conditions” (p. 7) ; nor is the theory of respect for acquired rights a “discredited 
theory” (p. 205). In short, Dr. Friedman’s work is a provocative book which 
reaches some surprising conclusions. But because it is provocative it should 
interest lawyers and those members of the public concerned with large-scale 
foreign investments. 


R. Str. J. MacponaLp 
Osgoode Hall Law School 


The Judicial Control of Public Authorities in England and in Italy: A Com- 
parative Study. By Serio Gateotti. With a Foreword by F. H. Lawson. 
London: Stevens & Sons Ltd. [Toronto: The Carswell Co. Ltd.]. 1954. Pp. 
xi, 253. $5.75. 


Dr. Gatzott1, who teaches comparative law and constitutional law at the 
Catholic University of Milan and also at the University of Urbino, was afforded 
the opportunity by the British Council of studying British administrative law at 
Oxford University. The present English-language survey is the product of Dr. 
Galeotti’s stay at Oxford and was apparently also submitted by him as a dis- 
sertation for the doctoral degree in philosophy at Oxford. 

A succession of excellent works in recent years by Professors Lawson, 
Hamson, and Schwartz have greatly enriched the literature of comparative law 
from the viewpoint of examination side-by-side of the English and French legal 
systems, while Professor Hazard and others have done a great deal of valuable 
work in comparative English and Russian studies. The present work by Dr. 
Galeotti is notable in attempting a comparative approach to English and 
Italian law, in this case, English and Italian administrative law. And yet, as a 
comparative study, it is rather disappointing, principally, I suspect, because Dr. 
Galeotti has not been concerned to examine the historical setting and develop- 
ment of legal forms and rules. The foreigner studying the Italian legal system, 
especially in its public law aspects, can hardly fail to be concerned above all 
with the law in action—for example, the influence of conflicting political 
ideologies on the laws, and of the laws on those same political ideologies, in 
particular the extent to which legal tribunals have been able or willing to act as 
a barrier between man and the state. One can read through Dr. Galeotti’s book 
without any reminder by the author that for twenty out of the last thirty years 
Italy lived under a fascist régime. By reason of this rather curious omission, Dr. 
Galeotti’s work is rather a bloodless, abstract study, overly concerned with 
technical forms and rules. Nevertheless, as a technical work it is of considerable 
qualilty, revealing industry and application. It is to be hoped that the author 
will feel freer, in any future researches, to quest rather more for the essential 
spirit and life-blood of the institutions that he is studying comparatively. 


Epwarp McWHINNEY 


Faculty of Law 
University of Toronto 
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Wurtzburg’s Law Relating to Building Societies. Tenth edition by JoHN MILLs, 
assisted by Bryan J. H. CLauson. London: Stevens & Sons Ltd. [Toronto: 
The Carswell Co. Ltd.]. 1952. Pp. xxxv, 406. $9.75. 


Tue legislative history of building societies in Canada began in the year 1846 
when the Province of Canada enacted its first Building Societies Act. The pre- 
amble of that Act read, “Whereas it is desirable to afford encouragement and 
protection to the establishment of certain societies, commonly called building 
societies, for the purpose of raising by small periodical subscriptions, a fund to 
enable the members thereof to obtain unencumbered freehold or leasehold 
property whenever the inhabitants of any particular locality may be desirous 
of availing themselves of this Act.” Since that time, however, this rather co- 
operative philosophy has been displaced by a more conservative policy and the 
old societies gradually adopted, no doubt under some legislative pressure, the 
more rigid practices that characterize our modern trust corporations. In fact, 
building societies no longer exist in this province and the old statutes are now 
replaced by the Loan and Trust Corporations’ Act which regulates and controls 
the activities of our large mortgage and trust institutions. Although building 
societies are not operating in Ontario at the present time, recent interest in their 
revival has been expressed by co-operative organizations. But the fullest scope 
for their revival in Ontario can only be found within the bounds of the Loan 
and Trust Corporations’ Act. However, this statute contains several restrictions 
which would make illegal some of the common procedures that were ordinarily 
followed by building societies of old. 

The tenth edition of Wurtzburg’s Law Relating to Building Societies appears 
on the scene at a time when our governments are tackling the acute housing 
shortage. One of the main reasons for the shortage, of course, is the lack of 
mortgage funds. Perhaps now is the time for investigating fully the revival of 
building societies as an answer to this problem. This book contains such a 
wealth of information pertaining to the subject that the reader need not go 
outside its cover to learn of the history of this form of institution and under- 
stand its corporate structure. Wurtzburg’s Law Relating to Building Societies 
is a book which not only can be recommended as academic reading but ought to 
be studied by those interested in solving the present-day problem of inadequate 
house financing. 

The first chapter acquaints the reader with the various corporate and unin- 
corporated forms of the society. The succeeding chapters take the reader 
through a detailed picture of the structure of an incorporated society and the 
practices and problems which commonly occur during the course of its business. 
Throughout the whole book there are numerous legal authorities to delight the 
lawyer and provide a valuable source of reference. Finally, in the appendix 
there is a complete set of forms of mortgages, assignments, and other documents 
generally used by building societies as well as a set of governing rules or by-laws. 
These precedents, although they follow the requirements of English statute law, 
will be invaluable to the would-be incorporator of a building society in Canada. 


E. A. SHAKER 
Hamilton, Ontario 


Social Credit and the Federal Power in Canada. By J. R. MALtory. Toronto: 
University of Toronto Press. 1954. Pp. xiv, 204. $5.00. 


Tuts book is aimed at the study, not of social credit, but of the constitutional 
relations betwen the federal government of Canada and the western provinces 
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of Canada which, until recent years, were relatively undeveloped and dependent 
mainly on agriculture. The study of relations between the federal government 
and the government of Alberta in the ten years following 1935 has been under- 
taken to bring out the character of the underlying constitutional adjustment 
that took place in that period. Expressed in the author’s own words, “In this 
adjustment the Social Credit government was not prime mover but pressure 
gauge, not the earthquake but the seismograph” (p. 4). The twentieth-century 
factors that Professor Mallory sees at work in forcing a modification in constitu- 
tional relations were: “(1) the impact of a hard-pressed debtor economy on a 
legal and governmental framework built to expedite economic expansion; (2) 
the effect of novel political and economic doctrines on the constitution, and 
the response of interest groups in using the constitution as a symbol of social 
order and a means of maintaining the status quo; and (3) the place of those 
forces in the major long-run change in the relations of the citizen and the state 
which was the result of the general retreat, since 1920, from laissez-faire” (p. 7). 
He then examines those forces in the relations between “east” and “west” with 
special reference to the programme of Alberta’s Social Credit government. Only 
in regard to the second of them—the use of the constitution by interest groups 
to resist the changes demanded by novel political and economic doctrines—does 
the influence of the social credit movement appear to be of particular signifi- 
cance. The struggle between Alberta and the central government is seen by the 
author as involving “the three major institutions of Canadian federalism: the 
power of disallowance, the review by the courts of the distribution of legislative 
power, and political parties as mechanisms of adjustment in a federal state. All 
three institutions are sensitive indicators of any shift in the balance of power 
within the Canadian federal system.” (p. 4) 

In the final three chapters he summarizes his conclusions regarding the role 
of the Social Credit party at each of these institutional levels. The chapter on 
the Social Credit party as a third party in a federal system is in many ways the 
most instructive in the entire book. It reveals Social Credit party doctrine as 
having gone through at least three important changes in the twenty years of its 
existence. Mr. Mallory seeks to explain these changes in the light of the 
problems facing third party growth and survival in Canada. While this 
flexibility has retained the party its local popularity and enabled it to survive, 
he points out that it lacks appeal as a national party and suffers the drawback 
of being associated in name with its past excentric dogma. In his chapter on the 
influence of Social Credit on the power of disallowance he indicates that this 
power, which had for some time been relatively dormant, was revived and that 
it has the effect of holding other provinces under the sway of the predominant 
economic interest of the central provinces of Ontario and Quebec. He points 
out that political factors restrain its excessive use, that the considerations 
governing its use are mainly pragmatic, and that it is an integrating, unifying, 
and conservative force to the extent that it keeps provincial legislatures from 
straying too far from the general current of Canadian opinion. Social Credit’s 
contribution to constitutional law is discussed in the final chapter. Professor 
Mallory views the decisions against the constitutionality of the Social Credit 
government’s legislation as illustrating the slowness of the law, under the 
influence of tradition, to accept new ideas. In particular, the law championed 
individualism against collectivism, rule of law before the courts against ad- 
ministrative boards, sanctity of contract against economic adjustments by legis- 
lation, and legislation by elected representatives against delegated legislation. 
Social Credit legislation he sees as providing the reductio ad absurdum required 
to demonstrate the unsuitability of the provinces as agents of major economic 
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and fiscal policy and as one immediate cause of a shift of power to the central 
government. 

These conclusions are general enough to evoke little response. But in develop- 
ing his thesis the author makes observations that are most interesting and inter- 
prets events in an unusual manner. One general feature of his analysis is 
especially noteworthy. He regards the history of Alberta’s Social Credit govern- 
ment as a “pressure gauge” or “seismograph” for constitutional development. 
But doing so requires that this measuring device be carefully calibrated and 
standardized. The political and constitutional struggle of Social Credit with the 
federal government took place in unusual circumstances and involved a number 
of unusual people. One of the author’s basic assumptions appears to be that the 
Social Credit government was genuinely concerned with introducing a new 
economic system in Alberta. Each stage of the constitutional struggle is repre- 
sented in that light. As near as can be determined, this assumption is founded 
on at least three underlying considerations: that there was in Alberta a de- 
pressed, agrarian economy crying out for the relief of unjust burdens; that 
economic analyses and events since that time have shown that a system of 
increased purchasing power through inflation might have assisted in relieving 
this distress; and that behind Social Credit government measures were the 
teachings of C. H. Douglas, a reputable Scottish economist and the originator 
of the social credit theory. As for the first of these considerations, events in 
many quarters since 1935 have clearly demonstrated that economic distress can 
be politically exploited by demagogues just as readily as it can be relieved by 
statesmen. The second factor refers to an inflationary development that bears 
but faint resemblance to the gospel as it was preached in 1935. The last con- 
sideration is simply false. The history of the strained relations between Social 
Credit government leaders and Major Douglas both before and after the 
Social Credit victory of 1935 contradicts the author’s explanations of social 
credit measures and attitudes by references to Major Douglas. In that 
economist’s own words, referring to Premier Aberhart, “It would not be possible 
to claim that at any time the technical basis of Social Credit propaganda was 
understood by him, and, in fact, his own writings upon the subject are defective 
both in theory and in practicability” (C. H. Douglas, The Alberta Experiment, 
London, 1937, p. 21). There is much in the events revealed in Professor 
Mallory’s own account of the struggles of this period to cast doubt on the in- 
tellectual honesty and sincerity of Social Credit party leadership. These matters 
he ought to have more thoroughly investigated, especially in view of the im- 
portance of the assumption of Social Credit good faith in the reasoning that 
lies behind many of the author’s more startling conclusions on the law and 
politics of this period. 

The struggle between the Social Credit government of Alberta and the 
federal government of Canada is narrated in some detail in three lengthy 
chapters. The first of them deals with the attempt to establish social credit, from 
the party’s initial triumph at the polls to the destruction of its legislation by 
review of the federal courts and disallowance of the federal executive. The 
second chapter deals with the struggle over the programme of debt adjustment 
legislation that was then introduced. The third chapter, on Alberta public 
finances and debt, traces the events leading up to Alberta’s default in meeting 
the interest payments on its public debt, relating them to concurrent attempts 
by the federal government aimed at relieving provincial debt burden. That 
chapter also provides an account of the Alberta government's attitude in regard 
to the Royal Commission on Dominion-Provincial Relations, including its re- 
fusal to submit a brief to the commission and the evident refusal of its premier 
to discuss the commission’s report. 
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Interesting things are said in these chapters. The author’s description of the 
economic plight of the prairie provinces, as over-dependent on agriculture, 
heavily indebted both publicly and privately and without sufficient public 
revenue to meet a heavy share of government responsibility, is similar to descrip- 
tions found elsewhere, notably in the Report of the Royal Commission on 
Dominion-Provincial Relations. It has every appearance of fairness and ac- 
curacy. Also, his account of the political developments in Canada leading up to 
the depression period is both penetrating and informative. Of greater interest to 
lawyers are his observations on the constitutional law and development that 
preceded Social Credit. Here his conclusions will startle some of his readers. 
“Increasingly,” he says, “constitutional case-law had become a reflection of 
conflict over the major issues of economic and social policy. . . . It is impossible 
to avoid the conclusion that the resulting spheres of authority of the Dominion 
and the provinces are the incidental outcome of a clash between individualism 
and collectivism.” (p. 55) In coming to this conclusion he readily disregards 
what lawyers and clients say in constitutional cases: “In a federal country, 
those resisting [change] were able to cloak their economic motives in a concern 
for the public interest by raising doubts as to the powers of the legislature to 
enact laws to which they objected” (p. 32). “Against the rise of new govern- 
ment functions there developed a steady litigious pressure which sought to 
exploit the federal division of legislative power in the constitution as a means 
of minimizing the change which was taking place in the statute law” (p. 37). 
Neither does he believe in infallibility of the judges on constitutional matters, 
nor does he accept at its face value the language they have used in constitutional 
cases. Of the judges he says: “. . . the courts, whose traditional function in 
English and Canadian law had been the narrow interpretation of statutes and 
the application of the rules of the common law affecting private right, came to 
be charged with the shaping of the constitution of a federal state. It is not 
surprising that they were on the whole unable to bring to this task the political 
experience, the statecraft, and the sense of history which the task required. 
From such responsibilities it has been the firm determination of English lawyers 
since the days of Coke and Bacon to retreat.” (p. 37) Of the reasons for judg- 
ment in constitutional law cases he says: “. . . the cause [of loss of power by 
the Dominion] was not so much a desire on the part of the courts to build 
up the provinces at the expense of the Dominion, as it was a dislike of the 
kind of programme which was beginning to be enacted by Parliament. It was 
easy to rationalize this dislike by developing a conscientious passion for literal 
meanings in sections 91 and 92 of the British North America Act.” (p. 54) 
And he adds: “The clash in interest and in ideas took place through the party 
system in elections and in the legislatures, and resulted in legislation which 
was a concession to the newly emerged interests. The struggle was continued 
in the courts where the interests which felt themselves inconvenienced by these 
restrictions on their freedom of action were able to enlist the aid of a judicial 
theory of interpretation and legislative propriety which found ways of nullifying 
the effect of undesirable legislation”. (pp. 55-6) 

We have quoted at length from Professor Mallory’s views of constitutional 
law because they are part of the background by which he prepares us for the re- 
view of Social Credit legislation by the courts. To say the least, these views will 
not appeal to a black-letter constitutional lawyer. But, apart from his misin- 
formed reference to Coke and Bacon as lawyers who retreated from the respon- 
sibilities of shaping a constitution, he makes out a persuasive argument in sup- 
port of the point of view that judges, after all, are men and that their opinions 
on any matter, including the validity of legislation, will be affected by their back- 
grounds and philosophies. He makes no attempt to demonstrate that their giving 
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effect to these beliefs is not barred by words used to distribute legislative power 
in sections 91 and 92 of the British North America Act. This step is a necessary 
one for the validity of his point of view, yet it is probably more than any reader 
is entitled to demand from one who is not a trained constitutional lawyer. 

On coming to the author’s account of Social Credit legislation being held 
ultra vires the reader might expect, in view of the author’s exceptional analysis 
of the judicial process in constitutional cases, to find a clear and informative 
account of the alternatives faced by the courts in reviewing that legislation and 
a critical appraisal of the degree to which they were willing or able to bring to 
this task the “political experience, the statecraft, and the sense of history” 
required of it. On the contrary we find nothing beyond the bare narrative of the 
events leading to constitutional invalidity, plus a liberal amount of quoted 
commentary from contemporary Social Credit literature. How much greater 
would be the reader’s confidence in this examination of history as revealing the 
constitutional review process if he were provided with some explanation of what 
the legislation did, or purported to do, and of what would, or might, have been 
its operative effect; or if he were made to feel that anyone, including the Social 
Credit ministers and legislators, had any clear idea of what was intended. Let us 
take one example—the Alberta Social Credit Act. We are told that there were 
stormy party sessions prior to the opening of the 1937 legislature (the one at 
which the measure was passed) and a group of insurgents within the party were 
demanding prompter action toward introducing social credit. Also, one cabinet 
member (a “moderate”) resigned at this time. The provisions of this Act are 
not discussed or related to the economic ills which were precipitating the clash 
of dominion and provinces. In discussing the constitutional reference that de- 
clared this legislation ultra vires the author gives us his only explanation of it: 
“Under the operation of that Act, Alberta Credit was to be made available to 
individuals by means of a monthly dividend and through a retail discount. The 
discount rate by which buyers of goods and services were to receive a rebate 
was to be fixed by a commission, and was to depend on the ratio of the money 
value of the unused productive capacity of Alberta to the total productive 
capacity. The use of this discount procedure to increase purchasing power 
would only work where it was possible to pay both the price and the discount 
in Alberta Credit.” (pp. 87-8) This reviewer must honestly confess that he is 
unable to understand either this Act (which he has read and re-read) or the 
author’s explanation of it; so that he is unable to determine the extent of his 
agreement with the author’s observation that “the Alberta draftsmen were 
pushing the meaning of property and civil rights rather far, but probably not 
much further than it had been pushed in the briefs which had successfully over- 
thrown the Bennett New Deal legislation only the year before” (p. 88). A legal 
realist (as the author earlier shows himself to be) must surely admit that, in 
persuading a court to accept a point of view on the division of legislative power, 
the first step must be to explain and demonstrate clearly the full extent to 
which power is being exercised by showing the precise manner in which pre- 
vailing legal relations are being affected. Such an explanation is condition 
precedent to examining either the propriety or the significance of any constitu- 
tional law decision, especially in the light of a theory that court judgments are 
merely an expression of conservative economic doctrine. What, for instance, 
could be usefully said regarding the constitutionality of a supposed provincial 
statute that recited the poverty of people and enacted that henceforth their 
property and civil rights shall be and are hereby enlarged? 

The author’s account of the debt adjustment legislation is more adequate. 
Here, it is at least possible to determine how legal rights and property were 
being shifted. But the purpose of the legislation is often obscure, notwith- 
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standing Professor Mallory’s willingness to accept this body of legislation at its 
face value. Provincial and federal debt adjustment legislation already existed, 
and why, one might ask, did Alberta legislation distinguish between persons 
within and persons outside the province and discriminate against non-resident 
institutional creditors? The author sees the fate of these statutes as a struggle 
between the creditor class and the debtors. Of the cause of this struggle he says: 
“The basic question at issue was who should bear the burden of adverse price 
changes for agricultural products. . . . But while in economic terms the mortgage 
and implement people must bear their share of responsibility for an economy in 
the griping agony of economic contraction, and while they took some punish- 
ment in a diminution of their assets, it was the failure of the law which lay at 
the root of the problem. The courts were applying rules which were appropriate 
in a period of expansion or even of stabililty.” (pp. 114-15) Presumably, then, 
the law required to be changed. From this fact alone we cannot conclude, even 
as constitutional law “realists,” (a) that a local government representing an 
area of debtors should be allowed to make the change, and (6) that the Alberta 
legislation was directed toward changing the law to make a proper adjustment 
between debtors and creditors and not toward waging spectacular war against 
the “interests.” In answer to all questions regarding the “purpose” behind this 
legislation, the author tends to rely on declarations of the Social Credit Board 
—an agency which he himself describes as “the principal propaganda agency 
of the Social Credit movement, charged under the Social Credit Realization 
Act of 1938 to ‘take measures for providing the public with information on 
policies of the Board and to counteract influences likely to jeopardize the 
realization of Social Credit aims’” (p. 104). 

We would be prepared to forgive the author his oversight or disregard of 
Social Credit politics, as being irrelevant to his discussion, were he not prone to 
treat as relevant the politics of others. Lord Byng’s actions as governor-general 
in 1926 were the subject of “skilful exploitation” by Mr. King and this 
“palpable red herring” gave the latter a clear majority at the ensuing election. 
The Liberals, in opposing Mr. Bennett’s “New Deal” legislation, “employed 
the whole range of outraged constitutionalism which has come to be the stock 
argument of those whose quarrel with modern administrative techniques is at 
bottom concerned more with the ends to be served than with the means of 
achieving them.” Again he says, “disallowance [of Social Credit debt adjust- 
ment legislation that had just been passed] could not be hoped for with an 
election pending in Saskatchewan. . . . In fact deliberate attempts seem to have 
been made to suggest that disallowance was improbable, at least in the case of 
acts which were intra vires.” (pp. 105-6) And “when the Liberals came into 
power in 1935 they had honoured their pledge to nationalize the Bank [of 
Canada] by issuing new stock so that the government had a bare majority of 
both stockholders and directors, without disturbing the private proprietors of 
the Bank. They were thus able to gain political capital on two separate occasions 
by ‘nationalizing’ the Bank of Canada. In 1938 the private stockholders were 
bought out and with this step the directors all became nominees of the Crown. 
This measure was carefully timed to play its part in the Saskatchewan election.” 
(pp. 107-8) After referring to the action of the courts in declaring invalid 
Prime Minister Bennett’s “New Deal” legislation he says, “Whether by good 
luck or by clever manceuvring, Mr. King had made it appear that he and his 
government were prevented by the courts from taking the measures which they 
would like to take to deal with the depression” (p. 189). Perhaps this unequal 
emphasis on political motives is due to the fact that Mr. Mallory, a resident of 
Canada, was never a resident of Alberta. 

Likewise, we would be more impressed by Mr. Mallory’s denunciation of 
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“constitutionalists” if he did not at times behave as one. He doubts, on no less 
authority than a rule laid down in a Minute of Council of 1882, the wisdom 
of the advice of Alberta’s Attorney-General Hugill—‘the product of an English 
public school and a university in the Maritime Provinces, moderate in his politi- 
cal views and absorbed principally in his departmental duties”—in answering 
truthfully, to a question addressed to him by Lieutenant-Governor, that in his 
opinion certain Alberta enactments were not within provincial legislative com- 
petence. He is also critical of the Dominion Superintendent of Insurance for 
advising the Attorney-General for Canada that Alberta’s debt legislation would 
affect insurance companies and probably have an adverse effect on their role 
in the economy: “His task was to watch over the solvency of the insurance 
business and not to worry over the effects of its actions on the rest of the 
economy” (p. 114). 

Alberta’s legislation regarding the public finance and the public debt has 
been obviously more difficult for the author to explain in terms of a local 
government striving to bring about economic readjustments and to correct a 
lack of purchasing power in a depressed agrarian economy. This difficulty 
stems from the active intervention, in obvious good faith, of the federal govern- 
ment, the Alberta Bondholders’ Committee (Elliott-Walker), and the Royal 
Commission on Dominion-Provincial Relations (Rowell-Sirois). Yet this chapter 
again reveals the usual element of partiality. In explaining the federal Minister 
of Finance’s adherence to the proposal for a National Loan Council, he says, 
“. .. Mr. Dunning believed in balanced budgets and financial orthodoxy. Under 
this enormous intellectual handicap he was in charge of the finances of a 
country in the depths of a major depression. . . . Responsibility for mounting 
provincial debt without the means of controlling its growth would only worsen 
matters.” (p. 134). Having fully exploited this seemingly derogatory, yet truly 
naive, remark, he explains without comment the Alberta government’s rejection 
of the Alberta Bondholders’ Committee report advising against the province’s 
proposal to default on its bond interest, as follows: “The government of 
Alberta was unmoved by the arguments of the Elliott-Walker Report and con- 
tinued its determination to use interest reduction as a method of budget 
balancing” (p. 139). 

It appears to this reviewer that the underlying defect of this book is its 
obviously strained attempt to describe constitutional developments by reference 
to a Social Credit government in Alberta. That government, to say the least, 
was an unusual one and it evoked an unusual response both in its supporters 
and in its opponents. The author’s research has been hindered by this limitation. 
A study of disallowance, of constitutionality and of political party developments 
throughout the entire west, or, better still, throughout all of Canada, would be 
far more revealing and informative of the federal power in Canada. It would 
appear that this book, as part of a “Social Credit in Alberta” series, was, what- 
ever the result, required somehow to relate to Social Credit. Belonging to that 
series are another four volumes: The Progressive Party in Canada, The Winni- 
peg General Strike, Next-Year Country, Democracy in Alberta. There is 
promise of more to come. We are at a loss to know why this broad range of 


historical research must be represented as the background and development of 
Social Credit. 


F. E. La Brie 


Faculty of Law 
University of Toronto 
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Developments in the Law Governing Workers Compensation in Victoria. By 
OrwELL DE R. FoENANDER. Melbourne, Sydney and Brisbane: The Law 
Book Co. of Australasia Pty. Ltd. 1956. Pp. xvi, 146. 35s. 


Tus is a review of an Australian book for a Canadian law journal by an 
American who has spent thirty-five years specializing in workmen’s compensa- 
tion; yet I confess that until I read the book, I had little occasion to read about 
the actual operation of the “Workers Compensation in Victoria.” My over-all 
impression is one of surprise. In the United States we are used to long books in 
workmen’s compensation: Schneider on Workmen’s Compensation contains 15 
volumes; Larson, Workmen’s Compensation Law, 2 large volumes; my own 
book, Horovitz on Workmen’s Compensation, was kept down to 486 pages; and 
Somers’ recent book, Workmen’s Compensation, contains 341 pages. Professor 
Foenander did an excellent job in 146 pages. But my main astonishment came 
in learning how far behind Victoria we are in many of the main problems of 
workmen’s compensation—how narrow and pedantic we in the United States 
have become, despite thirty to forty years’ experience with the subject; and how 
the courts and legislation have solved for Victoria many of the problems which 
remain a blight on our oldest form of state social insurance. 

To be specific: workmen’s compensation legislation in the United States 
promised injured workers: (1) freedom from litigation so far as humanly 
possible, (2) weekly payments sufficiently large to keep them from becoming 
public charges and yet not so large as to induce them to stay away from work 
—in short, subsistence, (3) ample medical treatment, and (4) in case of death, 
subsistence for widows and orphans. For the employer, on the other hand, there 
was to be complete relief from common law and other suits, even where he was 
negligent ( (1954) 25 Mississippi Law Journal, 190-216; (1947) 20 Rocky 
Mountain Law Review, 1-66). 

Employers and their insurers in the United States obtained their share of the 
bargain. In every one of the 48 states the compensation remedy is the exclusive 
one. The employer may be as negligent as he pleases, but the worker’s sole 
right is to workmen’s compensation. We read with surprise that it “is not 
intended, under the Australian legislation, that there shall be any loss, or super- 
session, of civil rights that have accrued, or that are available, from other legal 
sources. An injured worker does not sacrifice or forfeit, by the grant of privileges 
under the legislation, any title vested in him to sue for damages at common law, 
or under other legislation, with respect to his injury. The liability of an em- 
ployer for compensation originating in the workers compensation legislation, 
and his delictal liability in damages at common law or derivable from other 
statutes, are independent and concurrent” (p. 68). Attempts in the United 
States by Arthur J. Altmeyer, former Social Security Commissioner of the 
United States, and of the writer, Samuel B. Horovitz, in behalf of the National 
Association of Claimants’ Compensation Attorneys, to allow a tort remedy in 
addition to workmen’s compensation, have thus far failed (Somers, supra, 
pp. 191-2). Employees and dependants, on the other hand, have not received 
their share of the legislative promises. Litigation, largely induced by insurers 
and employers, is rampant. Over 100,000 workmen’s compensation cases are 
litigated yearly in the United States. (25 Mississippi Law Journal 206. See 
Larson (1956) 18 NACCA Law Journal 39, 47. See Somers, ‘““Workmen’s Com- 
pensation—Unfulfilled Promise” (1953), 7 Industrial and Labor Relations 
Review 39.) 

The reasons are apparent when we contrast Victorian legislation and deci- 
sions (as discussed by Professor Foenander) with those of the majority of our 
states. 
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(1) In Victoria, the definition of the expression “worker” has been 
broadened to include “all members of the police force” (p. 8), while most of 
our states regularly exclude them as not being under “a contract of hire,” or for 
other tenuous reasons. Domestic servants are included (p. 9), while we usually 
relegate them to the discard pile of non-coverage in most states. Certain classes 
of self-employed persons are included (p. 10). “These classes of what are really 
independent contractors cover persons occupied in felling trees, cutting firewood 
or scrub,” and so on, including taxi-cab drivers “under a contractual obligation 
with the owner to pay for its use” (p. 11). We still struggle in the United States 
with the common law definitions of employee and independent contractor, and 
some state courts still make decisions which encourage insurers and self-insurers 
to litigate every possible case. For example, insurers attempt to show that nearly 
every type of salesman is not an employee, but an independent contractor, and 
that even ten-year-old newsboys are “little merchants” and hence outside the 
pale of workmen’s compensation protection (16 NACCA Law Journal 143- 
51). Although the majority of courts, bearing in mind the beneficent purposes 
to help injured workers, or the “economic reality doctrine,” finally affirm 
awards of compensation to these hand-to-mouth weekly workers, the litigation 
continues (see 17 NACCA Law Journal 30). 

(2) “In the course of the employment” supplies a large volume of litigation 
in the United States. The majority of state courts still follow the court-created 
“coming and going rule.” If the worker is en route to or from work, unless the 
case comes within a recognized exception, he is denied recovery. No attention is 
paid in most courts to the fact that except for the work he would not have 
been on the icy sidewalk right in front of his employer’s factory at the moment 
of injury. No state act expressly excludes “coming and going” cases, but court 
fiat in most states throws the victims on the charity scrap heap. The doctrine 
has received severe condemnation in the United States, and the exceptions have 
multiplied until they have just about swallowed the rule. (See 14 NACCA Law 
Journal 36-46.) But it will be some time before common sense will force aban- 
donment of that court-made rule. It is, therefore, with welcome surprise that 
Professor Foenander discloses that there is no longer such a rule in Victoria— 
that “course of employment” covers “where the worker is traveling between his 
place of residence and his place of employment” (p. 17), as well as other types 
of pre-work and after-work injuries. 

(3) Most of our states ignore the “odd lot” doctrine, where the “capabilities 
for work left to him [the worker] fit him only for special uses and do not make 
his powers of labour a merchantable article in some of the well-known lines of 
the labour markets” (p. 22). In Massachusetts and elsewhere workers, maimed 
for life, have the burden of showing total disability at all times and places, even 
where payments are being made and the insurer seeks to stop compensation; 
and many of the courts have ignored the odd lot doctrine. Not so in England 
and Victoria; and we continue to have large amounts of litigation on questions 
of disability. 

(4) Victoria has made the administrative machinery less technical. As in 
Massachusetts and a few other states, want of claim within the required time 
(six months) is not a fatal bar. Knowledge of the employer, or lack of pre- 
judice, saves the employee’s case (p. 42). In many states of the United States 
rigid time bars foreclose honest cases. No “lack of prejudice” as an excuse 
exists. In some jurisdictions, if the employee is put back to work for a year and 
a day, and then is laid off, both his job and right to further compensation end 
simultaneously, and there is no way to reopen a case. Justice has no standing 
under such acts. (Horovitz on Workmen’s Compensation, pp. 287-8.) 

(5) Difficulties in medical evidence, however, exist both in Victoria (p. 50) 
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and in the United States. There is constant disagreement among doctors, often 
unfortunately depending on which side employs them or on the doctor’s own 
limited experience in similar cases. As here, “the Board has been forced to 
make findings, and to come to decisions, in the face of sharply contradictory 
medical assertions and divided advice” (p. 52). The answer, in my opinion, is 
the use of common sense by the trier of the facts, and not by the delegation of 
the final decision to one or more so-called “impartial” doctors. Impartial 
doctors often differ in their opinions on the very same cases. The Board is 
selected and paid to make decisions, and it is their good judgment which should 
decide the issue, not that of a neutral doctor who, no matter how impartial, on 
a close question of medical opinion will have a viewpoint based on his own 
limited experience or prejudices, either for or against claimants. In the United 
States, moreover, it is unconstitutional to make the impartial doctors’ opinions 
“final and binding” on the Board. (4 NACCA Law Journal 198, citing 
Meunier’s Case, 319 Mass. 421, 66 N.E. (2d) 198; Washington-Detroit Theatre 
Co. v. Moore, 249 Mich. 673, 229 N.W. 618; and Hunter v. Zenith Dredge Co., 
220 Minn. 318, 19 N.W. (2d) 795.) 

(6) It is interesting to note that the six states of Australia (New South 
Wales, Victoria, Queensland, South Australia, Western Australia, and Tas- 
mania), differ as much in the type of administration as we do in the United 
States and elsewhere (pp. 56-65). A half-dozen or so of our own states permit 
jury trial, either initially or on appeal, but administrative commissions are the 
general rule. Private insurance as in Victoria (pp. 78-92) generally prevails, 
although in seven states, exclusive state funds exist, and in twelve others, 
competitive state funds are permitted (Horovitz on Workmen’s Compensation, 
pp. 394-7). 

(7) The most amazing development in Victoria appears in chapter x, 
“Three Important Decisions.” In the United States the words “arising out of 
the employment” create endless litigation. What are “Acts of God,” incidents 
of employment, and so forth, and the need to prove a “causal connection,” 
plague the injured worker. In addition, he must prove that the injury occurred 
“in the course of the employment.” Consider the case of the worker making 
needles or tiny sharp objects who gets a few in his hair and while at home 
eating has one fall from his hair into his eye, blinding it. This injury was not 
in the course of employment, say most of our courts. He was home and not 
working at the time. (See Larson, Workmen’s Compensation Law, s. 29.22, 
pp. 449-52, condemning such cases.) Or a waitress, refusing on employer’s 
orders to serve a drunken customer, is assaulted by the customer one minute 
after work ends, 58 feet from the restaurant, where he lurks in hiding. Not in 
the course of employment, says the Supreme Judicial Court of Massachusetts. 
Her working hours were over. (Collier’s Case, (1954), 119 N.E. (2d) 191, 
criticized by Dean Roscoe Pound, then Editor-in-Chief, in (1954), 14 NACCA 
Law Journal 74-5.) The need of proving both phrases has resulted in Professor 
Larson, while Undersecretary of Labor, urging the abolition of the words “in 
the course of.” (See his address before the 20th Annual Meeting, Industrial 
Hygiene Foundation, Mellon Institute, Pittsburgh, Pa., Nov. 17, 1955; and 18 
NACCA Law Journal 39-48.) Victoria has done even better for the injured 
worker. The word “or” has replaced the word “and” and either “out of” or “in 
the course of” is sufficient to win the case for the worker. This has caused some 
consternation among experts who feel that the legislature and courts have gone 
from a narrow interpretation to an overly broad one. In Victoria, says Professor 
Foenander (p. 95), heart attacks on the job are compensated without any need 
to show a causal relation to the work. A temporal or time relation is sufficient. 
The same rule applies to any injury “in the course of” the work. 
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In the United States some might question the constitutionality of placing 
under workmen’s compensation injuries which have no causal relation to the 
work. (See Cudahy Packing Co. v. Parramore (1923), 263 U.S. 418—“it is 
enough if there be a causal connection between the injury and the business . . . 
a connection substantially contributory, though it need not be the sole cause.” ) 
In the few states (N.D., Pa., Tex., Utah, Wash.) where “in the course of” alone 
is enough, the courts have read in the need for a causal relation. See Horovitz 
on Workmen’s Compensation, pp. 154-6. (See also Monahan v. Seed & 
Durham (Pa., 1939) 6 A. (2d) 889—a timekeeper dropped dead on the job 
from a cerebral hemorrhage unrelated to his work; recovery was denied.) Utah 
follows the Victoria wording exactly, but as a rule only in Act-of-God cases 
will it ignore the need for causal relation. (Horovitz, supra, p. 155, citing Utah 
cases. ) 

Nearly a generation has passed since Professor Ray A. Brown in (1931) 7 
Wisconsin Law Review 18 predicted that without causal relation an award 
would be “clearly unreasonable and arbitrary,” and not due process of law. 
However, since then American employers have been compelled to contribute for 
old age benefits and for non-employment death, and for unemployment. Some 
of these bear no causal relation to the job—merely temporal. For example, as 
an employer of a 21-year-old secretary I have to contribute to her pension at 
age 65, whether she stays in my employment one month or five years. Thus far 
no United States Supreme Court case has denied the constitutionality of this 
law. A conclusive presumption that injuries “in the course of” are also “out of” 
would accomplish the same result in workmen’s compensation; and in 1957 
many persons doubt whether such statutes would be declared unconstitutional. 
They are (in my opinion, shared by Dean Roscoe Pound with whom I recently 
discussed this question) not clearly contrary to common right and reason, and 
hence not violative of the constitutional provision that no one shall be deprived 
of life, liberty, and property without due process of law. 

My considered guess is that the welfare or service state of today (see Dean 
Roscoe Pound in New Paths of the Law, cited by Professor Foenander on p. 
118) is heading in the direction already reached by Victoria; and ultimately we 
shall go further and have one over-all insurance for all types of injuries, sick- 
ness, and so on. All persons will contribute to a fund (probably state or federally 
controlled, or both) during all of their active working days, and be sustained 
by the fund when they cannot work, whatever be the reason. With the profit 
motive removed, then and only then will workers have a reasonable chance to 
receive sufficient subsistence and “slot-machine” justice, without the need of 
litigation, judges, and lawyers in most cases. Whether this is wise or unwise I 
leave to future generations to decide. 

(8) And finally the question of adequacy of payments is mentioned by 
Professor Foenander. The cost of living has gone up tremendously in the United 
States, so that workers today in most states can buy less for the higher amounts 
received today than for the lower amounts received a generation ago. (See Katz 
& Wirpel, “Workmen’s Compensation, 1910-1952: Are Present Benefits 
Adequate?” (1953), 4 Labour Law Journal 169; 12 NACCA Law Journal 337. 
These benefits are often less than one-third of wages. See Somers, Workmen’s 
Compensation, p. 80.) Annually in the United States 2,000,000 persons are 
injured in industry. About 17,000 die, and 103,000 are maimed for life. For- 
tunately the vast majority of all inujries are of short duration, the worker 
receives his small weekly payment, his medical bills are paid, and he returns to 
work. For minor injuries workmen’s compensation acts are generally a success. 
But the situation in most of the jurisdictions in the United States is unbearable 
for the seriously injured worker and dependants. For them most of the work- 
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men’s compensation acts have become a “snare and delusion.” (See 10 NACCA 
Law Journal 31-32, and The Annals of the American Academy of Political and 
Social Science, Philadelphia, May, 1953, pp. 56-7.) A few jurisdictions have 
corrected the situation. In Arizona persons obtain 65 per cent of their wages, 
not exceeding $150 a week, so that workers earning over $225 a week can get 
weekly compensation of $150—certainly adequate for mere subsistence. The 
employees of the United States government can get as high as $121.15 weekly; 
but the average of national weekly compensation in the 48 states for a married 
man, wife, and three children, for example, is less than $35 weekly (at a time 
when the United States government agencies say that $75 or more weekly is 
necessary for their mere subsistence). Such pitiful and inadequate weekly 
compensation to workers maimed in industry is a disgrace to the richest country 
on earth. Victoria’s 22,800 maximum (appendix 2, p. 126) is better than that 
in some of our states and lower than many others. It, too, is inadequate for 
serious injuries. Although the weekly payment is limited, we are glad to note 
that finally in the United States about twenty states have discarded all limita- 
tions as to the number of weeks and the maximum amounts receivable for 
permanent total disabilities, and in about eleven states widows can get weekly 
payments for life. (Bulletin No. 161, State Workmen’s Compensation Law, Nov., 
1955, U.S. Dept. of Labor, Washington, D.C.) 

Insurance company profits nevertheless remain large. In 17 NACCA Law 
Journal at page 338 it is stated: “Recent federal figures show that . . . private 
carriers, who in 1954 received $1,067 million, paid out only $542.008 million, 
or 50.8%. . . . See figures published in ‘Research and Statistics,’ Note No. 56— 
1955, U.S. Department of Health, Education and Welfare, Social Security 
Administration, Nov. 7. It is therefore clear that private insurers, far from losing 
money, are finding workmen’s compensation a very profitable business.” And on 
page 343, 17 NACCA Law Journal it is added: “The Boston Daily Globe on 
Friday, March 16, 1956 reports that the new Liberty Mutual President is 
Bryan E. Smith and that the assets of the company increased from $7,885,682 
at the close of 1923 to about $437,900,000 at the close of 1955. As the Liberty 
Mutual is the largest workmen’s compensation carrier in the United States, 
these figures clearly indicate the tremendous amount of profits in that field.” In 
Victoria, Professor Foenander points out, the one hundred “approved com- 
panies” over the past years have made “handsome profits” (p. 80). And most 
experts want insurers to remain financially sound. 

However. we predict that unless employers’ lobbies and insurance company 
lobbies recognize that workmen’s compensation weekly levels must be brought 
up to adequacy and give subsistence, and do not directly or indirectly oppose 
legislation to that end, and unless insurers voluntarily cut down litigation to a 
minimum, what happened in England will happen here—workmen’s compensa- 
tion insurance will be taken away from them and be given over to an exclusive 
state fund. The writer, for one, does not want to see this happen; but if the 
welfare state continues to grow, and the insurers and employers do not “clean 
house,” what has already happened in England (in 1948) will happen here. 
Private insurers will be ousted from the field of workmen’s compensation. If 
that happens, the insurance companies and employers will have themselves 
mainly to blame. 

It is Professor Foenander’s philosophical “approach” to the subject of work- 
men’s compensation that has caused this reviewer to make comparisons— 
indicating that his book is well worth reading and owning. 


Executive Editor Samue. B. Horovitz 
NACCA Law Journal 
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An Introduction to Evidence. By G. D. Nokes. Second edition. London: Sweet 
& Maxwell Ltd. [Toronto: The Carswell Co. Ltd.]. 1956. Pp. xxxvi, 480. 
$7.25. 

Cockle’s Cases and Statutes on Evidence. Eighth edition by LEwis FREDERICK 
Sturce. London: Sweet & Maxwell Ltd. eemnne The Carswell Co. Ltd]. 
1952. Pp. xvii, 546. $7.25. 

Roscoe’s Criminal Evidence. Sixteenth edition by His Honour Judge A. A. 
Gorpon Crark and ALAN Garritt. London: Stevens & Sons Ltd. ['Toronto: 
The Carswell Co. Ltd.]. 1952. Pp. Ixxvi, 1068. $26.50. 


Tere is undoubtedly a need for a short general treatise on the law of evidence 
such as Dr. Nokes’ book purports to be, a text with a historical and theoretical 
background and a broad coverage, something to which a case-method teacher 
may, with confidence, refer his students who are interested in a more compre- 
hensive picture of the subject. The first edition of this book met this need, and, 
if my view needs confirmation, notwithstanding the few critical remarks that 
follow, the demand for a second edition within four years supplies it. 

The text is divided into five parts, part I, “Preliminary,” but dealing, in 
addition to the usual historical background one expects, with such basic 
questions as the function of the judge and jury, judicial notice, and presump- 
tions. While I quite agree with this emphasis on what I should call the 
adversary character of our legal procedure, the topic of presumptions seems 
oddly out of place, and it soon appears that the chapters merely open up 
these subjects. For such matters as the right to a view and the law protecting it 
you turn to pages 410-11 where the subject of real evidence is discussed. To get 
the full story of presumptions involves going to part V, dealing with adduction 
and assessment, where some of the material is set out in chapter xrx on burden 
of proof and some in chapter xx on cogency. Part II, “Admissibility of Facts,” 
deals with relevance, similar facts, character and convictions, opinion, privilege, 
estoppel, and extrinsic evidence. Part III, “Admissibility of Hearsay,” requires 
no comment. Part IV, “Means of Proof,” deals with witnesses, documents, and 
things. The last part, part V, has already been mentioned. 

In a short general work intended for beginning students, probably based on 
the author’s lecture notes at the University of London, one must expect to find 
minor difficulties with terminology, and Dr. Nokes’ is no exception. One 
example is his treatment of presumptions, a fairly conservative one which 
attempts to make order out of a chaos that is probably incapable of order. He 
describes irrebuttable presumptions of law (which he regards, quite properly, 
as rules of substantive law), rebuttable presumptions of law, and presumptions 
of fact, with a brief reference to Lord Justice Denning’s proposal for provision, 
compelling, and conclusive presumptions. He protests that he cannot discuss 
Lord Justice Denning’s proposals at this stage (p. 70) because those proposals 
deal with the burden of proof, which he hasn’t yet fully discussed. 

With great respect Dr. Nokes’ account of presumptions would be more satis- 
factory if he too had dealt with burden of proof at this stage. A good deal of 
the difficulty of presumptions arises out of the inherent ambiguity of the legal 
concept of burden of proof. “Presumptions of law,” Dr. Nokes says (p. 61), 
“alter the burden of proof of an issue; presumptions of fact do not necessarily 
affect the burden of proof though they may sometimes do so.” Burden of proof, 
he said in his first edition (p. 373), fortunately has only one meaning. It means 
an obligation to prove a fact. He also says (p. 444) that the effect of a rebut- 
table presumption of law is that the tribunal is bound to reach the prescribed 
conclusion of fact, unless there is evidence to the contrary. Now, unless bringing 
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in evidence is the same as proving a fact, this analysis is incomplete and 
ambiguous. It is clear from the discussion of a prima facie case (pp. 37-8) that 
Dr. Nokes draws a distinction between evidence and proof, but it is not clear 
what the effect of a rebuttable presumption of law is: if it shifts the burden 
of proof (as Dr. Nokes says), does the opposite party have to prove a fact, or 
does he merely have to produce evidence? If the burden of proof is shifted, 
then the judge cannot, unless he is the trier of fact, say whether the burden is 
discharged and he must therefore explain all this to the jury: “Presumptions of 
law are drawn by the judge, who will direct the jury accordingly” (p. 61). If, 
on the other hand, the effect of presumption is merely to require the opposing 
party to produce evidence, the judge, who is the proper person to decide 
whether there is some evidence or “no evidence to support” a case (p. 38), 
decides on the effect of the presumption entirely by himself, and he need explain 
nothing to the jury. In the second edition Dr. Nokes is less confident of the 
meaning of words, and “burden of proof,” which now has only one general 
meaning, means, “more accurately, to adduce evidence in an attempt to prove a 
fact or facts” (p. 421). Unfortunately this significant qualification (with which 
I cannot agree: the burden of persuasion is usefully separated from the risk of 
non-production) may not be appreciated during a reading about presumptions 
earlier on page 61. 

The cases give no authoritative answer to this ambiguity and it may be that 
Dr. Nokes, who is attempting to state the law as it existed in the long vacation 
of 1955 (preface, p. v), has honestly reflected the existing confusion. But is it 
possible to state law as it exists? When the law comes to be applied, the judge 
who applies it must make a choice from either the ambiguities of what Dr. 
Nokes calls the “jungle of case law” or from some other source. In either 
event, even an elementary text for beginners should provide a more explicit 
analysis of the law that is about to be. Should the effect of a presumption be 
merely to require the production of evidence? Or should it shift the burden of 
persuasion? If so, what degree of proof will be required, that of a civil case, a 
criminal case (Crown side) , or something in between? Should all presumptions 
have the same effect? Dr. Nokes discusses, but rejects, the notion that presump- 
tions of fact might be ignored as nothing more than a pretentious legal label 
for a simple inference of fact a trier of fact may draw or not as he pleases. I 
cannot see that Dr. Nokes has shown good reasons for keeping the ambiguous 
nomenclature; and the bewildering confusion of the res ipsa loquitur cases is 
sufficient, in my view, to justify ignoring the verbiage of past generations as 
mere growing pains of a legal system groping for a rational system of fact 
determination. If, as Dr. Nokes suggests (p. 68), a strong presumption of fact 
has the same effect on the burden of proof as a presumption of law, then (what- 
ever the effect is) the “presumption of fact” might just as well be called a pre- 
sumption of law. If the trier of fact has the choice of drawing an inference or 
not, as he pleases, there is no point in confusing him with law about presump- 
tions. Surely the usefulness of a presumption lies in the fact that the trier of fact 
must find the inferred fact, whether he wants to or not, unless sufficient 
evidence to support a contrary finding is produced, or the contrary is proved, 
depending on the view taken of what a presumption ought to do. Matters are 
not helped by the added intelligence (p. 66) that the presumption of death 
has been described as a mixed presumption of law and of fact! 

In discussing the presumption of death Dr. Nokes refers (p. 67) to the Law 
of Property Act, 1925, s. 184, which provides for so-called commorientes. In 
those cases the deaths are to be presumed to have occurred in order of seniority, 
but the younger is deemed to have survived. This is surely nothing less than a 
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rule of law, like an irrebuttable presumption of law. Dr. Nokes does not discuss 
the distinction between a presumption created by a court, when the purpose 
behind it may be freely discussed, and a so-called presumption in a statute, the 
effect of which usually is hidden in a difficult problem of statutory interpreta- 
tion, in which modern English and Canadian courts will rarely examine 
purposes openly, and in which the words usually point to “proof” rather than 
mere production of evidence. 

This rather lengthy discussion of Dr. Nokes’ treatment of presumptions is 
intended not as a criticism of a detail of the book but as an exposition of the 
difficulties of anyone who attempts the impossible: a statement of the law as it 
is, rather than as it ought to be. If I may distort slightly a remark by Cardozo, 
“The law never is, it is always about to be.” However, this much can be said of 
Dr. Nokes’ excellent attempt: he leaves plenty of scope for class discussion after 
the student has read his work. 

Familiar law books running into eighth and sixteenth editions can hardly 
expect more than a bare notice in competition with newcomers. Cockle’s Cases 
and Statutes on Evidence is familiar to the last two generations of Canadian 
law students, and needs no introduction. The eighth edition, published in 1952, 
contains the reviser’s definitive comment in its preface: “The passing of six 
years since the appearance of the last edition of this work has not been marked 
by any important developments in the law of evidence.” Mr. Sturge goes on to 
say, however, that “on the whole the English law of evidence today . . . is both 
clear and practical.” How Mr. Sturge can say this just before remarking that “it 
was thought desirable to rewrite the chapter on ‘presumptions’ to bring it more 
into line with present day thought on the subject,” and later in the “scope note” 
on pages 223-26, before presenting the same confusion Dr. Nokes portrayed, is 
a bit of a mystery. Since this is what may be thought of in England as a “case- 
book,” it is a little surprising that Preston-Jones v. Preston-Jones, [1951] 1 All 
E.R. 124, is only mentioned in a note, although the problem it presents is very 
worthwhile for student study. One is drawn to the conclusion that Cockle is 
more useful as a portable library for a barrister than as a casebook for students. 

Roscoe makes its first appearance since 1928. Its chief feature, 605 pages of 
alphabetical listing of crimes, is carefully cross-referenced and indexed. The 
balance of the work is a typical practitioner’s book—it contains large doses of 
case-documented black-letter law. For a busy lawyer Roscoe is an invaluable 
book for the quick discovery of a “case.” (There are over 4,000 in the table of 
cases.) The student or practitioner looking for insight into the exacting 
analysis of the law of evidence will, however, find modern periodical literature 
far more useful. 

Every lawyer is familiar with this sort of book; he reads the text, then if he is 
at all cautious, he checks the authority. For example, on page 999 he would 
read that the defence of drunkenness was applied to burglary in Harrison-Owen, 
[1951] W.N. 483. Harrison-Owen is a very useful case for student analysis 
(typically, it is not mentioned in Cockle) and raises difficult questions of proof 
of intention; and the court draws interesting distinctions between “intention,” 
absence of “intention,” and “accident.” But nowhere does it mention drunken- 
ness, much less apply it to burglary as a defence. The defence was “automat- 
ism,” and the issue was whether the trial judge was right in advising the Crown 
to cross-examine on previous convictions. By contrast Dr. Nokes not only 
accurately describes the case but very sensibly comments on it (p. 114). 


Faculty of Law J. B. Mrcner 
University of Toronto 
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The American Lawyer. By Avpert P. BLausTeIn and CHares O. PorTER. 
Chicago: University of Chicago Press [Toronto: University of Toronto 
Press]. 1954. Pp. xiii, 360. $5.50. 


Tue authors have attempted the monumental task of summarizing in one 
volume 175 reports prepared for the Survey of the Legal Profession. The reports 
consist of twelve books, six statistical compendia, and a plethora of articles, 
prepared by the four hundred authors on the “Survey team.” Although as a 
tour de force the volume is awe-inspiring, the act of abridgement brings into 
sharp focus the shortcomings of the Survey. The accuracy of the summary is 
attested by the Director of the Survey in his foreword where he says that the 
authors have done the task “impartially and without distortion of undue 
emphasis.” Both men are lawyers who were associated with the project as 
assistants to the Director from an early date. 

This book enables us to evaluate the range of topics covered by the Survey 
and the research methods used. The project is something less than “the broad 
study of the functioning of lawyers in a free society” (p. vi) that it claims to 
be. It is, however, a compilation under traditional rubrics of a vast amount of 
descriptive data on the current state of the profession, together with recom- 
mendations for improvement. The use of polling and census techniques makes 
possible comprehensive geographical coverage but does not elicit the sort of 
facts that are necessary for causal analysis. The book tells us more than any 
sensible man would care to know about how the American bar behaves and 
next to nothing about why. The reader is left wondering about the relationship 
between the current concerns and problems of lawyers and other changes that 
are taking place in American society. A better understanding of the social role 
of lawyers might have been attained through « very intensive study of one 
carefully selected local bar and its members. 

The authors begin by discussing the legal profession’s status in society in a 
chapter that brings together materials on numbers, forms of employment, in- 
come, costs of running law offices, working hours, job placement facilities, re- 
tirement plans, the position of women lawyers (must they always be 
“Portias”?) , public complaints about lawyers, and public relations programmes. 
Since a similar diversity of sub-headings is found in other chapters, we shall 
mention only the main topics. One chapter deals in detail with the types of 
practice and employment in which lawyers are engaged, and another with 
legal aid and lawyer reference plans. In a long description of public service by 
lawyers the authors include such contributions to the general weal as incum- 
bency in political office at all levels, the provision of legal aid to servicemen, 
fighting against unauthorized legal practice, and preventing divorces by bring- 
ing about reconciliations. The most critical chapter in the book is devoted to 
the delays and costs in the administration of justice and the peculiarly American 
problems posed by an elected judiciary. Legal education and admission to prac- 
tice were, as one might expect, the subject of many studies and are given ex- 
tensive treatment in the book. A chapter on legal ethics includes a relatively 
penetrating discussion of the need to revise the canons of ethics to fit changed 
circumstances. The book concludes with a survey of bar organizations and their 
official activities. 

The book is intended explicitly for the general public as well as lawyers. The 
authors show a constant awareness of the lay audience, a sensibility sharpened 
no doubt by their experience as authors of the volume Public Relations for the 
Bar and as co-editors of the American Bar Association’s Public Relations 
Bulletin. Their tendency to give lawyers the benefit of the doubt is at times so 
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obvious that they defeat their purpose. Because of the importance the pro- 
fession attaches to improving public opinion, it may be interesting to examine 
the book from this viewpoint. 

At the outset the authors state a paradox which remains unsolved at the end: 
“He [the American lawyer] is generally well known in his community, partly 
because of his leadership in politics and worthwhile communal activities, partly 
because of his constant service to those in need. In the time and effort he 
devotes to his neighbors’ problems, without compensation, he more closely 
resembles the clergyman than he does the member of any other calling. Yet he 
is surprisingly unpopular.” (p. 1) 

None of the Survey studies reported attempts to analyse the deeper reasons 
for the pervasive distrust of lawyers, but one study does catalogue the com- 
plaints verbalized by laymen. The most common complaints were found to be 
“high charges,” “financial dishonesty,” that “lawyers are liars,” the “tools of 
big business” and have “too much power.” The authors of the book meet these 
charges with such simple counter-assertions as “deliberate overcharging is un- 
common and .. . lawyers’ fees are generally fair and reasonable” and “financial 
dishonesty on the part of a lawyer is a rare occurrence” (p. 35). Later in the 
book they report a study of the extent to which lawyers observe the ethical 
canons wherein the findings are not consistent with their blanket denials. The 
charging of excessive fees, dishonest trial practices, and some other types of 
misbehaviour were found to be far from uncommon. Even without this evidence 
the most sympathetic layman would find it hard to believe that lawyers are not 
as diverse in their morality as other men. 

The prominent role that lawyers play in politics seems to contribute to 
popular distrust of their motives. Politics are not generally associated in 
people’s minds with the ideal of disinterested service, especially in the United 
States. The authors give statistics on the high proportion of lawyers in legis- 
latures and advance four reasons: the affinity for politics of the type of person 
attracted to the legal profession, the value of political activity as a substitute 
for the proscribed forms of advertising, the compatibility of law practice with 
long periods of absence for political activity, and “the most important single 
factor . . . the marked tendency Americans have always shown to choose 
lawyers for positions of high political responsibility” (p. 99). The tautology is 
too blatant to be convincing. The authors state to be unfounded the charge 
that lawyer-legislators have a conservative bias on general social and economic 
issues but admit that conservatism is to be found “with respect to proposals for 
drastic changes in areas of law—such as procedure—where lawyers have some- 
thing of a professional vested interest” (p. 100). The subject deserves to be 
explored further by a capable political scientist. 

In discussing unauthorized practice the authors state without reservation 
that the profession is motivated in its fight against unlicensed competitors en- 
tirely by a desire to protect the public. They deplore the “misguided attitude” 
of some lawyers who “seem to regard the effort as something necessary merely 
to prevent competition” (p. 126). Perhaps some legal services actually could 
be provided more cheaply or efficiently and without danger to the public by 
people in other occupations; the profession is unable to examine the question 
objectively while committed to this idealistic interpretation of its motives. 

Related to this is the traditional definition of the difference between a pro- 
fession and a business occupation which the authors espouse. They quote 
Roscoe Pound: “Pursuit of the learned art in the spirit of public service is the 
primary purpose. Gaining a livelihood is incidental, whereas in a business or 
trade it is the entire purpose.” (p. 283) The idea that lawyers are moved by 
altruism and businessmen by selfishness is unsatisfying. Surely the essential 
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distinction is not between ultimate motives but between the conditions that 
must be met to satisfy them. The lawyer is expected to put the client’s interests, 
and in some cases the community interest, ahead of the exploitative possibilities 
of the relationship where there is a conflict. Consistent failure to do so would 
result in loss of clients, disrepute with fellow lawyers, and punishment by the 
courts or governing body. Thus a certain level of disinterested service is a con- 
dition for attaining money and the other symbols of success, which may be 
desired as strongly by the lawyer as the businessman. On the other hand, the 
businessman or the company he represents must buy on the cheapest market 
and sell in the dearest if he is to survive in a competitive economy. He must in 
this sense be exploitative no matter how worthy his ultimate motives. It is 
possible that more people with a predisposition to help their fellow-men go 
into law than business, but the broad differences in behaviour can be explained 
without reference to selective recruitment. 

The book, and apparently the Survey, fail to explain adequately the un- 
popularity of lawyers because of the superficiality of their enquiry into the 
problem. The universality and long history of this unpopularity indicate that 
the causes lie in ambiguities of the lawyer’s role which make it difficult for the 
layman to believe that the lawyer’s orientation to his client and the community 
is fiduciary rather than exploitative. In addition, the lawyer falls heir to 
grievances created by the administration of justice. Once the lawyer is identified 
as untrustworthy the layman’s animus may be disproportionate in that lawyers 
become the target for aggression displaced from other frustrating objects and 
situations, a process familiar to students of race prejudice. If this is true, the 
complaints voiced by laymen will contain a component of projection and 
rationalization and will be unreliable as evidence of the real reasons for 
hostility. The ubiquity of the distrust could only be understood through fairly 
— analysis based on intensive research in which the right questions were 

ed. 

The criticisms and recommendations throughout the book never depart 
radically from the status quo. The authors would like American lawyers to 
become more like their better selves but not to change fundamentally. A group 
of intelligent laymen who studied the legal profession and the administration 
of justice might suggest far-reaching changes, but where are the non-lawyers 
with a sufficient knowledge of legal matters for such a study to be found? 
Although law is probably too important to be left to lawyers, there seems to be 
no other course. We should be thankful that the profession has the measure of 
social conscience that is manifested in the Survey of the Legal Profession. 


P. J. Grrren 
Department of Political Economy 
University of Toronto 


Taxes, Tariffs, and Subsidies: A History of Canadian Fiscal Development. By 
jn Perry. Toronto: University of Toronto Press. Pp. xviii, 763. 


THosE persons who have read J. Harvey Perry’s excellent account of the 
Canadian tax structure in Taxation in Canada (reviewed in this Journat, vol. 
X, p. 155) will welcome the appearance of this new and larger work in which 
he traces with care the history of Canada’s fiscal development. Curiously, as 
explained in the author’s preface, the present work developed from a short 
historical introduction planned for his earlier book. This development has been 
most opportune. It has provided us with a thorough and exhaustive background 








134 Tue University oF Toronto Law JouRNAL 


treatise on the most important aspect of present-day government in Canada. 
It tells the full story of events from prior to confederation down to the date of 
publication. Few stories have been more complicated and, at times, confused. 
Yet few have been as well presented. The author, who is now the director of 
the Canadian Tax Foundation, spent fifteen years in close contact with 
dominion government tax policy and with dominion-provincial tax negotiations 
as an officer of the federal Department of Finance where his duties in Ottawa 
gave him ready access to much of the vast collection of public records and 
personal commentary that his research and writing have revealed. 

The first three chapters, comprising part I, deal with the political and fiscal 
background of confederation in each of the provinces of Canada, Nova Scotia, 
and New Brunswick. The author describes the sources of revenue and the 
governmental organization existing at that time and shows the forces behind 
the division of taxing powers and revenues worked out by the fathers of con- 
federation. The next twenty-six chapters trace the period of Canada’s tax 
history. The period is divided into seven parts (parts II to VIII) according to 
a scheme whose logic is indicated by the headings: Years of Frustration 
(1867-90) , Years of Fulfilment (1890-1912), Financing World War I (1912- 
19), The Troublesome Twenties (1919-30), The Great Depression (1930-40), 
Financing World War II (1940-46), and The Post-War Experiment (1946- 
54). Within each part the developments of direct and indirect taxation is dealt 
with separately for the dominion, the provinces, and the municipalities. This 
plan permits the changes at each level to be examined, compared, and inter- 
related against their common historical background. Those readers wishing to 
examine the history of one tax or phase of public finance, or the progress of 
taxation at only one level of government may do so readily by tracing these 
matters from one division to the next. The final three chapters, comprising 
part IX, deal separately with the history of dominion-provincial subsidies and 
fiscal arrangements. 

The author has obviously undertaken extensive and painstaking research in 
preparing this book. Moreover, he has spared no effort in seeking to bring to 
the reader the full benefit of his vast labour. He succeeds admirably in the 
difficult task of giving a clear and attractive account of a most complicated 
subject despite his own thorough and detailed knowledge of it. The text is 
properly documented with illustrative tables and meaningful quotations. But 
for the further advantage of the reader, a wide selection of informative material, 
all carefully edited and compiled, is located at the end of the main text. This 
includes a collection of over fifty comparative tables related to almost every 
phase of public finance. An exhaustive bibliography of reading material has 
been conveniently arranged by chapters in parallel with the text. In addition 
to an adequate index, a useful compilation of main events in taxation, 1650- 
1954, provides a chronological outline that projects the main trends and eases 
the assimilation of so vast a subject. Separately listed, in chronological order, 
are the budget speeches of every federal minister of finance down to 1954. 
Finally, as one who has spared no detail, the author has adorned his work by a 
prologue briefly outlining his purpose, an epilogue setting forth his own im- 
pressions and venturing some predictions, and a short preface modestly paying 
tribute to the many persons whom he found helpful. 

The appearance of the present work is timely. The day draws near when 
Canadians will have to consider as never before the broadest aspects of govern- 
ment revenue and expenditure in determining satisfactorily its bounds, appor- 
tioning properly its responsibilities, and distributing fairly its burdens. Though 
we cannot share with the author his conviction that, “in the area of Canadian 
public finance, history is everything,” his careful arrangement of the broad 
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range of facts and events that are related to Canada’s central and local fiscal de- 
velopment is of the utmost importance. At the outset, it is highly informative. 
The author has done more than present a mere chronological account of fiscal 
facts and events. He has revealed the political, economic and social climate that 
precipitated them. Major developments have been associated with the opinions 
and guidance of statesmen, like Alexander Galt and J. L. Ilsley, with the beliefs 
and influence of theorists, like Henry George and J. M. Keynes, with the needs 
and impact of events, like war and depression, and with the philosophy and 
operative effect of political movements, like national policy, provincial rights, 
and free trade. Also brought out are the day-to-day ae of public 
finance with governmental inquiry, constitutional law, technical development, 
national geography, and international affairs. This full and adequate treatment 
removes much of the mystery normally surrounding public finance. The subject 
is firmly depicted as but one aspect of the history of economic progress, tech- 
nical advancement, and changing social outlook. Accordingly, this work is also 
highly educational. Lessons of history are recorded, mistakes are revealed, 
controversies are analysed. Above all, the reader is made to see the challenge to 
statesmanship implicit in Canadian public finance, to appreciate the delicacy 
of it, and to grasp the many, refined facets of today’s problems while eschewing 
the tendency to be guided by fixed and unyielding prejudice. 

As we read the author’s account of the recent years since the depression we 
find events faithfully and completely recorded. Today’s problems are implicit 
in what is revealed—problems such as determining the limits of public and 
private responsibility for national welfare, balancing constitutional power to 
tax and spend with power to control, arriving at satisfactory formulae for 
provincial subsidies and municipal grants, reconciling administrative efficiency 
with responsible and democratic government, satisfying demands for free trade 
and local protection, and reconciling a highly progressive income tax with an 
economic system based on free enterprise. These and like issues are introduced, 
but the developments of recent times are less critically analysed and appraised 
than are those of an earlier era. It is, of course, easier to pass judgment on 
events that are well in the past. The author’s close association with many recent 
trends is also a limiting factor. Besides, not many fundamental issues concerning 
tax events have been raised publicly of recent years and it may be argued that 
it is not the place of the contemporary historian to raise matters of policy that 
have evoked no response by politicians. 

This reviewer doubts whether the author has chosen a suitable title for his 
work. Without the sub-title, it misleads (besides bearing faint flippancy). This 
work is, as the sub-title truly says, a history of Canadian fiscal development. 
Under that title it will be sought by tomorrow’s students, for it will doubtless 
become recognized as an outstanding Canadian work of individual research. 


F. E. La Bare 
Faculty of Law 


University of Toronto 


The Twentieth Century Capitalist Revolution. By A. A. Berue, Jr. New York: 


Harcourt, Brace and Company [Toronto: George J. McLeod Ltd.]. 1954. 
Pp. 192. $3.50. 


Tuts slim volume is based on the Rosenthal Lectures given in 1954 by Pro- 
fessor Berle of Columbia University, long one of the outstanding authorities on 
corporation law, as well as a man of varied and distinguished experience in 
public affairs. The present book is one of a number of significant analyses made 
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in recent years by American lawyers, administrators, political scientists, and 
economists on the impact of corporate power and the changing role of the big 
corporation in contemporary United States. These analyses apply to other 
Western industrial societies, and especially to Canada, with a difference of 
degree rather than substance. Professor Berle, who in his classical treatise of 
1932, published with Mr. Means as co-author, described the ways in which th= 
concentration of corporate power could be achieved by a variety of devices of 
which the normal ownership of shares was the less significant, now has come to 
take a generally benign view of the modern giant corporation. His main thesis 
is that the big United States corporations of today—the 200 or so giants which 
dominate the industrial and financial power of that country—have come to be 
less and less the essentially profit-grabbing capitalists of a century ago, but 
have, instead, developed into quasi-public bodies with a “corporate conscience.” 
Compelled by the very enormity of their financial and social power, by the 
inevitable publicity of their affairs, by the pressures of public opinion, and last, 
but not least, by a change in outlook on the part of the leaders of these corpora- 
tions, they are, in Mr. Berle’s view, increasingly substituting an attitude of 
social responsibility for one of ruthless profit-making. In international affairs, 
the modern giant corporation often exercises a diplomatic role, most tellingly 
illustrated by the Iranian Oil Agreement of 1954, in which the five major 
American oil companies, in partnership with three major foreign oil companies, 
formed a consortium and concluded an agreement with the Iranian government 
for the exploitation and sale of Iranian oil resources, which has many of the 
formal as well as the substantial aspects of an international treaty rather than 
of a purely commercial contract. 

In some ways, Mr. Berle’s analysis supplements other modern apologias for 
the concentration of corporate power, such as that of Kenneth Galbraith, who 
sees in the “countervailing power” of big producers, big consumers, labour 
unions, and others, a mechanism of checks and balances which prevents abuses 
and exploitations, or of Mr Lilienthal, who regards big business without any 
reservation as the harbinger of progress. Professor Berle is more discriminating 
and cautious. He acknowledges, for example, the problems of individual free- 
dom posed by the fact that many big corporations today fulfil vital public 
functions, through defence production contracts, which give them quasi-govern- 
mental powers of control over the employability of individuals, without cor- 
responding public safeguards as they apply to government employees. Nor does 
Professor Berle believe that the process of conversion from pure profit-making 
to “corporate conscience” is universal or complete. He does, however, regard 
it as a major evolution characteristic of this century as against the previous 
century. 

Not everybody will share Professor Berle’s optimism in this respect. The 
problem of public control of a corporate power remains urgent and inescapable. 
But like all Mr. Berle’s writings, the present volume has breadth of vision, and 
it presents the kind of challenge on which others will have to build their more 
detailed research. 


W. FRIEDMANN 
Columbia University School of Law 


Nathan’s Equity through the Cases. Third edition by O. R. MarsHat. Lon- 
don: Stevens & Sons Ltd. [Toronto: The Carswell Co. Ltd.]. 1955. Pp. Ixvii, 
584. $8.00. 


Tue title of this “combination of case and text-book” remains as much a mis- 
nomer as it was in the original edition. Of its 570 pages trusts occupy 450, the 
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nature of an equitable interest (essentially part of trusts with the exception of 
the new note on licences) occupies 40, and the remaining 80 pages, entitled 
“Various Spheres of Equity,” treat not various or even the important spheres 
of equity, but merely three topics that were apparently of personal interest to 
Mr. Nathan and, apart from the addition of two recent cases by the present 
editor, have been allowed to remain untouched through the last two editions. 
These three topics are clogs, third party contracts, and restrictive covenants. 
The first and last of these would be better placed under the part dealing with 
equitable interests and the other would be as appropriately dealt with under 
“trusts” as are constructive and secret trusts. This lack of clear policy, seen 
throughout the book in other minor points, detracts very largely from its present 
usefulness. Being the only casebook in the field of equity published in the 
Commonwealth it could perform a unique service if it were either confined to 
trusts or expanded to do what its title claims for it. As it is, it is not likely to 
be used as a teaching or learning aid either in the course on equity or in the 
more thoroughgoing course on trusts. 

Even the 450 pages on trusts could have achieved a better coverage if the 
space were apportioned consistently. The 60 pages originally devoted to 
charitable trusts—or rather, to the law of charities, as in most of the cases no 
trust question is involved—is now increased to 100 pages. This expansion is at 
the expense of leaving the section on constructive trusts, not deliberately ex- 
cluded on an institutional ground, exactly the same as Nathan left it, consisting 
of two not-well-chosen cases and a note which raised none of the problems, 
even the basic question of the nature of the interest created. No reference is 
made to the requirements of writing or the activity of equity in connection with 
trusts coming under section 7 of the Statute of Frauds, to the extent that 
Rochefoucauld v. Boustead does not appear even in the table of cases. True 
resulting trusts are disposed of in Nathan’s original two cases and half-page 
comment, without reference to the rule in Lassence v. Tierney or the fine 
distinctions to be drawn between trusts to pay, gifts charged with payment, and 
gifts conditioned on payment. And yet 30 pages were devoted to the rule in 
Howe v. Lord Dartmouth and its corollaries. 

This lack of balance is carried into the comments and the footnotes, to a 
degree that would indicate a preoccupation with particular questions on which 
the author or editor had in the past done some special research. Nathan gives 
two or three authorities for many statements, but he cites 47 cases in one foot- 
note (p. 84, n. 31) to illustrate the simple point that an ineffective transfer 
will not be construed as a declaration of trust, 23 cases in another (p. 93, n. 62) 
as authority for the validity of protective trusts, 25 in one part of the text 
(p. 251) for the proposition that a non-charitable purpose trust is void if it 
tends to a perpetuity, and in another footnote (p. 17, n. 22) he refers the 
student to 13 articles on the nature of an equitable interest. Marshall’s main 
contributions have consisted of expanded comments, at times of article length, 
on several topics: a 21-page discussion on the nature of equitable interests 
(now over-weighted by its 17 pages on the recent licence cases'), a 20-page 
exposition of the principles of tracing, an article on deviation from the terms 
of a trust,? and a section on certainty of object. On the other hand, many of 
the cases are left without raising any of the conflicting views in a comment, or 
making any attempt to analyse, or to assist the student. 


1See O. R. Marshall and E. H. Scamell, “Digesting the Licence” (1953), 31Canadian 
Bar Review 847. 


2Reprinted from (1954) 17 Modern Law Review 420. 


3See O. R. Marshall “The Failure of the Astor Trust” (1953), 6 Current Legal 
Problems 151. 
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In this patchiness as to depth of treatment of even the subjects that are 
included in the book there is reflected another serious lack of policy. What is 
the function of the comments?* Nathan says they are explanatory and ex- 
pansive. Marshall excuses the extremes of treatment on the ground that after 
all the book is only supplementary to the standard textbooks. But if it is going 
to serve any useful purpose surely the treatment should represent the consistent 
application of a clear policy, and not become merely a convenient way of using 
up left-overs from other research. If all the comments were of the same size and 
nature as those mentioned above, the book would run into two volumes; but 
extracted they would comprise a substantial textbook of the Cheshire type, 
containing Mr. Marshall’s personal theories. The expansion of Nathan’s textual 
notes is certainly desirable, but the optimum treatment would require both self- 
restraint in areas of special knowledge and recent cases, and much original 
research and thought in the others—more perhaps than any editor is prepared 
to give to it. 

The same reluctance to devote the time necessary for a general overhaul is 
presumably the reason for the following lapses in analysis or expression being 
allowed to remain. Precatory trusts are treated as a separate kind of express 
trust instead of being considered part of the inquiry into the certainty of inten- 
tion. The problem of the validity of trusts of imperfect obligation appears under 
charitable trusts instead of under certainty of object; and there is much over- 
lapping in the two sections but without any cross-reference. The substantial 
validity of secret trusts is expressed in the loose judicial language reducing it to 
a matter of evidence: “evidence is admitted. . . .” Instead of saying a trust 
failed and the trustee held on a resulting trust for the estate, the original trust 
is said to result to the estate (p. 131). By “trust for a void purpose” is meant a 
trust for an impossible purpose and therefore void (p. 170). Half-secret trusts 
communicated after the execution of the will are said to be valid, in face of the 
judicial opinion to the contrary, without appreciation of the incorporation-by- 
reference reasoning which now binds the courts. The trusts arising from mutual 
wills are said to be implied trusts, which they plainly cannot be, in view of the 
judicial insistence on freedom of testation. 

Mr. Marshall’s own failings in analysis are as frequent, and at times more 
fundamental. Two bad instances are his two major articles: the nature of equi- 
table interests, and tracing trust property. In venturing into a discussion of the 
nature of equitable interests a writer is immediately faced with the professorial 
and even judicial controversy as to whether those interests are in rem or in 
personam. One must either enter the lists as a partisan or resolve the differences 
between the contending schools of thought; the struggle cannot merely be 
ignored. Yet Marshall does ignore it, while at the same time giving the appear- 
ance of resolving it. On his analysis, an interest arising outside a trust always 
gives rise to a right in rem,5 while one arising from a trust was merely a right 
in personam, to which equity later added rights in rem in three cases: the ability 
to call for a conveyance if sui iuris and solely entitled, the ability to trace, and 
“for certain income tax purposes.” This may appear to explain the argument on 
a historical basis, but it misses the real dispute, which still persists in respect even 
of a situation which comes within all three of Marshall’s instances. Marshall’s 
refusal to face the problem is seen in his statement (at p. 19): “It is still not 
clear whether the beneficiary has an interest in the specific items which go to 

*Also, what is the function of the italicized sentences at the head of each chapter or 


case? In most they state the ratio. In some they are an interesting dictum. In others they 
become text of over a page in length. 


5P. 20. How this occurs, or what is here meant by “in rem,” is not explained. 
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make up the trust property or whether his interest is more nebulous and 
notional than this.”¢ 

Admittedly the verbal conflict that rages is enough to cause anyone to 
hesitate, but on examination the argument would seem to be no more than a 
linguistic one. The rights, whether arising outside of or under a trust, are 
personal in the sense that they can only be enforced by a decree in personam. 
But they are “real” if by that word you are at the time meaning that they 
exist against people in respect of the thing and will be exercisable generally 
against them in order to give the claimant the benefit of the thing. They are 
also “real” if you are using that way of describing the result of being able to 
claim in the trustee’s bankruptcy ahead of persons with mere unsecured 
“personal” claims. And they may usefully be called “real” for the purpose of 
other distinctions. But they are never “real” if you reserve that word for the 
sole purpose of distinguishing those rights which are effective against all comers. 
One would have though that Marshall would appreciate the vagaries of 
language here, for he later on conveniently adopts a special meaning of these 
same expressions in order to be able to adopt the terminology and the ideas of 
Denning into his article on tracing. 

Under the general heading “Following Trust Property” Marshall treats not 
only the actual tracing and recovery of property in equity (and, necessarily, at 
common law), but also the whole scheme of personal actions available against 
persons who have deprived a legal or equitable owner of his property. It is 
only when the property is money that the remedy in the personal actions could, 
with some looseness of language, be called recovery of the property itself. 
Denning in his article’ did so confine himself, but Marshall, though putting 
such an unnatural limitation on his treatment of the personal actions, could 
not help but cover a wider field in the in rem actions. 

Apart from this inelegance of treatment and terminology, Marshall is led into 
the blunder of placing the same limit upon common law as upon equitable 
recovery: no remedy against a bona fide purchaser for value. Such a limit 
certainly exists in the case of money and negotiable instruments, which is all 
Denning applied it to (though the reason is a commercial one and not the 
equitable activity of common law inferred by Denning). It does not have the 
general application to all chattels which Marshall gives it. 

Secondly, whereas Denning treated the common law actions for conversion 
and money-had-and-received in their pre-1876 setting and abandoned such 
distinctions in his picture of the modern position in favour of a tentative all- 
embracing theory of restitution for unjust enrichment, Marshall adheres to 
the treatment of the several common law actions but under each he branches 
out into consideration of unjust enrichment and even constructive trusts, with- 
out any attempt to separate the profusion of ideas. He would have done better 
by leaving Denning’s article alone and either including it in full or referring the 
student to it; for Seenlie, rash though he may be, presents his picture with 
analytical clarity. 

Of Marshall’s minor lapses the following should be mentioned. He finds no 
difficulty (at pp. 252, 253) in speaking of the beneficial interest of a tomb or in 
so analysing the concept of “‘cestui que trust” as to include a tomb, an animal, 
or a purpose. He adopts the judicial practice of speaking of a trust, which is 


6See also his refusal at p. 252 to discuss whether the rule against perpetuities referred 
to in the tomb cases is the ordinary rule or a special rule against long duration saying 
that since they result from the same root idea, the quarrel is only over nomenclature. 
There is in such a case, however, a real difference of rule and of result. 

7™The Recovery of Money” (1949), 65 Law Quarterly Review 37. 
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unsuccessfully claimed to be charitable, as invalid, instead of as non-charitable 
but valid, as it frequently is. The possibility of so-called purpose “trusts” being 
regarded as valid powers, and hence making Roxburgh’s objection purely 
terminological, is nowhere mentioned. The clearest possible judicial rebuke to 
those who treat “and” and “or” as each being at times conjunctive and at times 
disjunctive is quoted at length (at p. 235) but the lesson is not learnt or carried 
even onto the next page. 

There are very few typographical errors in the book (though some have 
remained from the original edition), but there is an extraordinary lack of care 
in such minor matters as the use of italics, of heavy type, of capital letters in 
headings, and the numbering and indenting of paragraphs. The table of cases, 
for the preparation of which the editor thanks the publishers, has, in the newly 
added cases, been made inconsistent with itself in respect of the abbreviation 
used for one series of reports, the order of citing the reports, and whether to give 
the citation of the English reports. Perhaps it is too much to ask of scholarship 
today the same painstaking thoroughness for which it was once noted. 

Nathan’s Equity has in several respects been much improved since the first 
edition in 1939, but much remains to be done before it will be an adequate 
teaching aid. Just how much of this can be achieved without surrendering the 
name of the original author is a matter for the individual editor’s conscience. 


A. B. Weston 
Faculty of Law 
University of Toronto 


Executive Discretion and Judicial Control: An Aspect of the French Conseil 
d’Etat. By C. J. Hamson. London: Stevens & Sons Ltd. [Toronto: The 
Carswell Co. Ltd.]. 1954. Pp. x, 222. $2.75. 


In the sixth series of the Hamlyn Lectures, Professor Hamson makes a pene- 
trating and illuminating study of the Conseil d’Etat, its structure, functions, 
powers, and, above all, the factors that account for its strength, and for the 
unique place it has acquired in the legal system of France and the Western 
world. 

The whole system of administrative justice, as developed in France and most 
other European countries, has, in recent years, increasingly attracted the atten- 
tion of common law jurists.! Although Professor Hamson denies that there is 
anything like a system of administrative law in England, even at the present 
day, certainly all the common law countries have been increasingly concerned 
with the problem of administrative justice. They have come to re-examine it 
critically. Dicey saw in the establishment of a separate system of administrative 
jurisdiction, as well as in the fact that, outwardly at least, the Conseil d’Etat 
combined administrative and judicial functions within one institution, an 
insuperable obstacle to the application of the rule of law as understood in 
England. One of the most interesting and convincing parts of Professor Ham- 
son’s analysis is the demonstration of how the Conseil d’Etat has come to 
develop its judicial functions in entire independence from its administrative 
functions, while at the same time preserving an esprit de corps which unites all 
its members. Although the Conseil in its judicial capacity may often annul ad- 
ministrative decrees on which the administrative sections of the Conseil have 
advised the government, the authority and the moral standing of the Conseil 


1See, in particular, Professor Bernard Schwartz’ Administrative Law in the Common 
Law World, published in 1954, and reviewed in this Journat, vol. XI, pp. 143-7, 311-13. 
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d’Etat in its judicial function are universally respected. Professor Hamson gives 
a brief historical sketch to show how the Conseil d’Etat has developed this 
combination of functions, which, despite the far-reaching imitation of the 
French droit administratif throughout the continent of Europe, is nowhere 
parallelled. He also shows incidentally that this celebrated institution is just as 
much the product of historical factors, gradual evolution, and the support of 
public opinion rather than of written law, as many common law institutions. 

The main theme of Professor Hamson’s analysis is to show how, contrary to 
Dicey’s assumption, the Conseil d’Etat has come to extend its powers of super- 
vision over administrative actions, up to the ministerial level, to a point where 
the judicial control of administrative arbitrariness far exceeds anything known 
in the contemporary English system. For this he blames not so much the absence 
of a system of administrative law and jurisdiction—he rather agrees with Dicey’s 
advocacy of a unitary system—as the failure of the High Court to develop a 
system of judicial supervision comparable to that of the Conseil d’Etat, for the 
latter’s powers are, to a very large extent, judge-made—made, in fact, by the 
Conseil d’Etat itself. The Conseil annuls administrative actions, not only for 
formal or procedural defects, not only for abuse of power (détournement de 
pouvoir), but also for “violation de loi.” Nothing will illustrate better the con- 
trast between the French and the Anglo-American conception of administrative 
discretion than the fact that the Conseil d’Etat—unlike either British, Canadian, 
or American courts—compels the administration to give reasons for the refusal 
of the issuance of a passport. The case which looms largest in Professor Ham- 
son’s analysis is the recent Affaire de l’Ecole nationale, a decision by the Conseil 
d’Etat statuant au contentieux en assemblé pléniére, rendered in May, 1954. 
By that decision, the Conseil quashed a ministerial decision which had refused 
the five appellants admission to the concours d’aggrégation, the competitive 
examination on which entry to the higher grades of the civil service depends. 
The unacknowledged ground of the refusal had been the alleged communist 
affiliations of the candidates. In this epoch-making decision, the Conseil laid 
down not only that there was a basic right of all French citizens to hold what- 
ever opinion they liked, but it also confirmed the principle that any ad- 
ministrative authority, including cabinet ministers, had to give reasons for their 
decisions and not fictitious reasons either. 

Professor Hamson is primarily concerned with the recours d’annulation, 
that part of the judicial function of the Conseil which corresponds most closely 
to the prerogative writs of prohibition and certiorari. It is much to be desired 
that in another volume he should give a comparable analysis of the recours de 
pleine jurisdiction, the procedure more closely resembling an ordinary action 
before the civil courts, in which the Conseil has developed, for example, its 
remarkable principles of administrative torts and contracts. 

The least convincing part of Professor Hamson’s thesis is his rejection of the 
dualism of ordinary and administrative jurisdiction, in favour of the (theoretic- 
ally) unitary principle of the common law jurisdictions. In abstract theory, it 
may be preferable that one body of courts should deal with all justiciable issues. 
Professor Hamson himself is, however, at great pains to show how much the 
strength of the Conseil d’Etat is due to the administrative experience and under- 
standing of its members, recruited from an élite corps of civil servants. Even if a 
more comprehensive system of administrative jurisdiction were developed 
within the common law, its success would surely be dependent on the constitu- 
tion of a specialized body of judges. Administrative appeal judges would have 
to be chosen for their experience of administrative affairs. Nor could ad- 
ministrative law as a system of principles be entirely fused with the common 
law. For the root problem of all administrative justice remains the extent of 
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administrative discretion. It would, therefore, become a matter of mere 
organizational mechanics whether administrative courts were formally inte- 
grated with the common law courts or not. 

On the other hand, Professor Hamson’s criticism of the delays and expense 
caused by the excessively refined conflicts jurisdiction, in the hands of a special 
Tribunal des Conflits, has much weight. Where legal redress for the citizen has 
developed as far as has been done by the Conseil d’Etat, the allocation of a 
dispute to one or the other jurisdiction should not be allowed to cause the extra- 
ordinary delays for which it is responsible in France. 

Professor Hamson’s discussion steers clear of any sociological analysis of the 
case law developed by the Conseil d’Etat, and its impact on the development 
of public and social life in France. That the Conseil has played an illustrious 
role in the strengthening and defence of individual rights against administrative 
arbitrariness is not beyond doubt. Whether the social impact of its decisions has 
been equally beneficial is a matter perhaps more open to question, and certainly 
requiring a closer analysis. Meanwhile, Professor Hamson has given much 
food for thought to all those concerned in the administrative process in the 
common law world. Not the smallest merit of this slim, but weighty, volume is 
the clear and lucid simplicity of its style. 

W. FRIEDMANN 
Columbia University School of Law 


Three Great Systems of Jurisprudence. By K. KAHANA Kacan. With a fore- 
word by Harotp Grenvitte Hansury. London: Stevens & Sons Ltd. 
[Toronto: The Carswell Co. Ltd.]. 1955. Pp. xii, 199. $4.75. 


Tue author, Rabbi Kagan, has undertaken a triadic comparative study of the 


“fundamental principles of jurisprudence” of Roman law, English law, and 
Jewish law. It is at once apparent that he is using the term “jurisprudence” in 
a very wide sense to include not merely ultimate philosophical premises or 
postulates of the three legal systems (strictly, the area of legal theory), but 
also substantive law propositions viewed in their concrete institutional and 
procedural settings (strictly analytical jurisprudence). This is in line, of course, 
with contemporary law school trends towards the re-determination, on an 
increasingly broad basis, of what Austin had labelled as the “province of juris- 
prudence”; but one may properly cavil at Mr. Kagan in that in no one case 
can his detailed coverage of the three systems of law be regarded us complete 
and comprehensive according to his own definition. What he has, in fact, done 
has been to compare the legal theory only of Jewish law with what is, sub- 
stantially, the analytical jurisprudence of Justinian’s Rome and of England 
from mediaeval times. This is not a valid user of the comparative method: 
subjects should properly be placed on the same plane for purposes of com- 
parison. It is not perhaps surprising that with his own clear preference for a 
legal system in which considerations of “justice” control and determine the 
content of positive law rules, Mr. Kagan is led at times to be rather critical of 
what he conceives as classical Roman and English law; for viewing the latter 
two systems in their pragmatic, day-by-day operation, Mr. Kagan can hardly 
fail to note that considerations of “justice” in the individual case frequently 
yield to other interests—for example, the promotion of certainty in the law or 
the maintenance of the settled expectations of the parties to the cases. Onc 
may wonder whether a more adequate methodological approach (demonstrat- 
ing, as it must inevitably have done, that Mr. Kagan was viewing only one 
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aspect—an ideal aspect—of Jewish law) might not have persuaded Mr. Kagan 
to modify his strictures on Roman law and English law, and to conclude instead 
that such reconciliations of “justice” with interests in orderly administration 
are the life-blood of day-by-day practice—of law-in-action—under any 
sophisticated legal system. 

Mr. Kagan’s central thesis is that Roman law and English law had to 
develop a dualist system of “law” and “equity” because, as he sees it, their law 
was not originally founded on justice and could not, without the intervention 
of equity, have been successfully accorded to changing community ideals: 
Jewish law on the other hand could afford to be monist since to the Talmudic 
lawyers law and justice were in perfect harmony and they never had to make 
distinctions between the two. 

Mr. Kagan’s approach to Roman and English law rests rather heavily on 
second-hand study, and seems lacking at times in historical perspective. Thus 
he perhaps under-estimates the extent to which the original division of law 
and equity in England stemmed historically from power disputes between rival 
instrumentalities of the state rather than being a simple intellectual contest 
between abstract juridical notions: I think he misunderstands the protean 
character of the English common law and the extent to which, before it had 
jelled in its late-nineteenth-century positivist mould, it was both a changing 
law and a “moral” law reflecting changing moral aspirations of the English 
people. 

Mr. Kagan’s conception of the role of “aequitas” in Roman law is over- 
facile, and the parallelism he seeks to make between the relation of aequitas 
and the civil law in Rome and the institutional dualism of law and equity in 
England is not fully sustained. He rather over-states the rigidity of the processes 
of interpretation of the old Corpus Juris Civilis in Rome: this was a miscon- 
ception of the Glossators, carried over in the reception of Roman law in 
Germany after the fourteenth century and later used to justify the rigorously 
“grammatical” interpretation of the nineteenth-century Begriffsjurisprudenz 
though it has since been exposed as the product of inadequate historical 
research on the part of the Glossators. 

Would Mr. Kagan have been better advised to keep his study of Jewish law 
uncluttered by intended analogies to Roman and English legal experience? 
Where he concentrates on Jewish law alone Mr. Kagan writes with learning, 
clarity, and power; and so we have, interstitially, a very valuable coverage of an 
area of legal theory that has been inadequately dealt with in English-language 
legal literature up to date. One may be permitted to hope that in the future 
development of his jurisprudential research and writings, Mr. Kagan will 
continue to apply the comparative method, but this time to undertake com- 
parisons through time—of the legal development of the one country only, over 
successive time periods—rather than spatially based studies of the law of a 
number of different countries. Such a comparative study, concentrating ex- 
clusively on Jewish legal development, would trace its elaboration from the 
time of the Torah, the Mishnah, and the Talmudic codification, through to the 
eras of the Ottoman Empire, the British Palestine Mandate, and lastly of 
independent and self-governing Israel. It would have the advantage of per- 
mitting some conclusions as to what, in the contemporary corpus of Jewish 
philosophy of law, has simply been grafted on through the exigencies of foreign 
dominion and administration; what represents simply the response of the Jewish 
legal system, in common with the legal systems of other societies, to the impact 
(rather specialized in its effects, of course, in Israel) of the industrial revolution 
and the emergence of a technologically based civilization; and what, finally, is 
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more lasting and immutable and properly classifiable, therefore, as an immanent 
Jewish law (or living law, in Ehrlich’s phrase). 

Epwarp McWHINNEY 
Faculty of Law 
University of Toronto 


Competition and Its Regulation. By ANpreas G. Papanpreou and Joun T. 
Wuee ter. New York: Prentice-Hall, Inc. 1954. Pp. 504. $6.50. 


Tue literature and case law on United States anti-trust law is so immense that 
one is apt to regard the publication of another book on this subject with some 
apprehension. This is quickly dispelled, however, at the reading of this excellent 
book. Its authors are economists, not lawyers, and the first part of the book is 
devoted to a study of the economic concepts of competition. The various types 
of competitive behaviour and possible restrictions on it are discussed and 
illustrated by graphs, some of which are a little technical for non-economists. 
On the whole, however, even this first part is well within the grasp of a careful 
reader not trained in economics. This part ends with a section on criteria for 
public policy, which is most enlightening to the student of the law of restrictive 
trade practices. On the assumption—which is correct both for United States 
and Canadian law—that the objective of public policy is a maintenance of 
freedom of competition or potential competitive pressure, the authors hold 
that public authority must attempt to ensure (1) that entrance is free; (2) that 
no firm is coerced to withdraw from the market; and (3) that firms do not fix 
the outcome of the game through co-operative actions. In the light of these 
criteria of public policy, they study what they consider to be the four major 
patterns of economic behaviour, namely (1) the independence pattern; (2) 
the co-operative pattern; (3) the restrictive pattern; (4) the interference 
pattern. Having analysed these various types of behaviour from the standpoint 
of an ideal scheme of “pure” competition, the authors then proceed to modify 
it according to what is unquestionably the only practicable goal of any legis- 
lative regulation of restrictive trade practices which is not to stultify itself 
completely, that is, workable competition. In other words, the law aims at 
maintaining a practicable minimum of competitive behaviour rather than at 
restoring a mythical and utterly unattainable as well as undesirable scheme of 
pure competition between small- or medium-sized units of roughly equal 
economic power and size. The general rule which the authors develop is that 
“a firm’s size is lawful provided that it does not impose a substantial threat to 
the freedom of entrance, or provided that it is fully justified on grounds of 
technological efficiency.” Technological efficiency, which is a key element in 
the study, is defined as being present where a firm “produces its current output 
(whatever it might be) at the lowest conceivable cost.” 

The various types of restrictive behaviour are considered with reference to 
these criteria: horizontal coalitions, monopolization, size leading to monopoly, 
fusion, unfair competition, tying agreements, price discrimination, and resale 
price maintenance. In the second part of the book, which is concerned with the 
United States law dealing with restrictive trade practices, the authors skilfully 
and learnedly use the major decisions in the various fields, of which they give 
long excerpts. Because they have selected representative decisions and develop- 
ments rather than a large number of decisions, the main lines of the United 
States law emerge rather more clearly than they would in most legal texts or 
case books. Among the cases excerpted and analysed are the two tobacco cases, 
the two Standard Oil cases, the two Alcoa cases, the Columbia Steel case, and 
other landmarks of United States anti-trust law. 
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How relevant is all this to the study of the corresponding Canadian law? 
United States law differs, of course, in some important respects from the 
Canadian law of restrictive trade practices. It is in some respects stricter, in 
other more lenient. However, the main problems arising from price regulation, 
tying agreements, fusions, mergers, arrangements tending to create monopolies, 
and so on, are the same in both countries. Legislative policy too in both countries 
is very similar, although the theory and practice of Canadian law is naturally 
much less developed than that of United States law. The present book is 
valuable, particularly for those lawyers who regard some study of economic 
concepts such as monopoly, predatory behaviour, workable competition, and 
other vital tools of economic discussion as indispensable for an understanding 
of the law of restrictive trade practices. Therefore, the book should be warmly 
welcomed and widely studied. 

W. FriepDMANN 
Columbia University School of Law 


Current Legal Problems 1954. Edited by Gzorczk W. Keeton and Gerorc 
ScCHWARZENBERGER. London: Stevens & Sons Ltd. [Toronto: The 
Carswell Co. Ltd.]. 1954. Pp. 236. $5.75. 


Every year, Current Legal Problems provides an excellent dish of viandes 
assorties. Because the contributors are mainly members of the staff of the 
University College London Faculty of Law, dealing with their respective 
subjects, each volume covers a wide range of topics. There is thus method in 
the work’s lack of unity. 

A review of the current volume must start on a melancholy note. The first 
article reproduces an address on the civil law in Louisiana given by Professor 
Jolowicz following a visit to Tulane University. This is probably the last 
contribution made by this eminent scholar, a former Dean of the Law Faculty 
of University College, whose recent death is a very heavy loss to legal scholar- 
ship. Professor Jolowicz’s lecture deals with the peculiar position of the civil 
law of Louisiana which, unlike that of Quebec, has failed to keep its civilian 
purity, but is striving to retain certain distinctive characteristics, and some of the 
French law background. The second article, by Professor Glanville Williams, a 
challenging paper on the report of the Royal Commission on the McNaghten 
rules, suggests that the defence of insanity is altogether unsuitable for a jury 
verdict and should be put into the hands of a body of medical experts. If such 
a body find that the accused was insane at the material time, the jury should 
return a special verdict of insanity. If the experts report that the accused was 
sane, the jury would still have to decide whether the accused acted with the 
appropriate mens rea. If the experts disagree among themselves, they should 
sit as assessors with the judge. It is perhaps not very likely that this suggestion 
will be adopted, but Professor Williams’ constructive criticism shows that the 
recent Royal Commission has not brought a solution of this old problem much 
nearer. 

The next two articles deal with the role of the legal profession in Britain in 
the light of recent developments. Professor FitzGerald, in his inaugural lecture, 
describes the many-sided role of the solicitor in modern society, and—as is to be 
expected from a member of that profession—underlines the heightened status of 
the solicitor’s profession and the many absurd anomalies which still remain from 
earlier times when the relationship between barristers and solicitors was an 
entirely different one. Like Professor Gower, Professor FitzGerald is in favour 
of a fusion of the profession. Mr. Lloyd, on the other hand, speaking as a 
barrister, is more sceptical of the advantages of fusion which, in his opinion, 
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might endanger the high quality of the barristers, with possibly negative effects 
on the calibre of the judges. Mr. Lloyd also cogently criticizes the insufficiency 
of the Evershed Committees’ recommendations in regard to the cost of litiga- 
tion. 

Mr. Powell discusses the problems that arise where a party to a contract 
containing an arbitration clause brings an action on the contract. To what 
extent is the validity of the arbitration clause bound up with that of the 
contract? Mr. Payne’s paper on “Interference with Contract” is a discussion of 
the recent Court of Appeal decision of Thomson v. Deakin. It shows that this 
decision has left many problems unsolved. One reason why it has left the 
problem in a somewhat confused state is perhaps that the decision is entirely 
analytical in its approach to a problem that can be understood only in its social 
context. Mr. Prevezer adds one more interesting paper to the many which have 
recently been written on the unsatisfactory state of the conflict of laws in 
matters of divorce. While favouring the limited reforms of recent English 
legislation in favour of the deserted wife and the extension of recognition of 
foreign judgments in parallel situations by Travers v. Holley, the author 
criticizes the statutory prescription of the lex fori as the proper law of divorce. 
Miss Valentine Latham deals with a matter of great practical significance, in 
discussing trustee investments and American practice. The extent to which 
American practice has adopted the “prudent man” rule or the common trust 
fund, is a matter of considerable importance, especially in the light of sugges- 
tions made by the Nathan Committee on Charitable Trusts. Professor Keeton 
and Mr. Holland deal with problems of public law in the British Common- 
wealth, taking as their subjects the crises which have arisen in British Guiana 
and in Kenya. 

Two articles are devoted to current problems of international law. Mr. 
Hambro, formerly Registrar of the International Court of Justice, gives an 
interesting inside account of the procedure and, in particular, of the way in 
which a judgment of the Court is elaborated. This, of course, is very different 
from judgment-making in national courts, as the tribunal consists of fifteen 
judges of different nationalities and widely differing legal backgrounds. Mr. 
Leslie Green writes on the international civil service and discusses in particular 
the problems which have arisen recently over the claim of the United States 
to control appointments of United States citizens to the United Nations 
Secretariat, as well as the right to demand the dismissal of those declared 
“subversive” by one of the many agencies now concerning themselves with 
these matters in the United States. The United States also at first refused to 
honour the award of the Administrative Tribunal which awarded compensation 
to a number of dismissed United Nations servants of American nationality. Mr. 
Green gives a great deal of interesting historical background to this problem, 
but it is very difficult to find out what his conclusions are. His suggestion that 
the United Nations Assembly might be legally entitled to disregard the award 
of the Tribunal has since been refuted—fortunately—by a majority opinion of 
the International Court of Justice—to which the United States government has 
bowed—an opinion which will do a great deal to strengthen the greatly shaken 
status of the international civil service. 

Enough has been said to show that the current volume lives up to an already 
distinguished tradition. 


W. FrrepMANN 


Columbia University School of Law 
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Soviet Military Law and Administration. By Haroip J. BERMAN and MirosLav 
Kerner. Russian Research Centre Studies, vol. 17. Cambridge: Harvard 
University Press. [Toronto: S. J. Reginald Saunders and Co. Ltd.]. 1955. 
Pp. 208. $5.25. 

Documents on Soviet Military Law and Administration. By Harotp J. BERMAN 
and Mirostav Kerner. Russian Research Centre Studies, vol. 18. Cam- 
bridge: Harvard University Press. [Toronto: S. J. Reginald Saunders and 
Co. Ltd.]. 1955. Pp. 164. 


Tue work reviewed is the first fully systematic presentation, in a Western lan- 
guage, of a branch of Soviet law. Professor Gsovsky’s well-known work on 
Soviet civil law gives a translation of part of the relevant material together with 
an interesting, but subjective and surely not comprehensive, comment. For this 
reason alone, the book reviewed will be read with interest even by those com- 
parative lawyers and sociologists whose particular interests are not concentrated 
on its subject. The presentation is clear and, on the whole, correct, and meets 
the comparative lawyer’s difficult task of representing an alien legal system in 
such terms that its difference from the legal system of the author’s own country 
is made clear. Yet the difference in legal systems is admirably told and is not 
allowed to suggest lawlessness in the alien system. The authors weigh in a very 
objective way the respective benefits which may occur, on the one side, to the 
serviceman charged with a military crime under the American system where the 
administration of a more lenient system of military law is largely left to mili- 
tary commanders and, on the other side, to a serviceman charged with a military 
crime under the Soviet system where a much sterner code of behaviour is en- 
forced by military courts integrated in the general judicial system and indepen- 
dent of the military commanders (pp. 149 and 163). The authors’ judgment 
on Soviet military law is summarized in their statement that, “whether or not 
we approve of the severity of Soviet rules and decisions . . . we cannot deny 
that these rules and decisions show a concern for both legality and justice and 
that they comprise a workable and effective military code” (p. 155). This 
judgment gains in weight by the fact that, naturally enough, much of the case 
material used and the personal experience of Colonel Kerner, who served with 
the Czechoslovak army in the U.S.S.R., originates from a time of war when, 
as the authors occasionally notice, the balance between the demands of discipline 
and the rights of an accused is likely to be tipped in favour of the former. 
The authors’ interpretation of their subject is expressed in a set of “hypo- 
theses” which precede the main text. These deal clearly with the subject and 
can be checked by the summarized material given in the main book and by 
the laws and court cases translated in the supplementary volume. They are in 
no way dependent upon the validity of the authors’ general interpretation of 
the Soviet system as control exercised “not by any distinct governmental or 
political body or bodies but by a group of thirty or forty men who have suc- 
ceeded in rising to positions of political and military leadership through various 
channels . . . [and whose] authority is essentially personal rather than i 
tional” (p. 9). It is difficult for me to see how such an explanation can be up- 
held after the concentration of all power in the hands of the Party acting under 
a system of collective leadership. Perhaps Professor Berman would have adopted 
a different explanation if he had written after the twentieth Party Congress. 
The quoted interpretation of the Soviet régime is obviously linked with Pro- 
fessor Berman’s interpretation of Soviet law as “paternal” (p. 165). I have 
criticized this concept on another occasion;' so I need not here expand on its 


1“ ‘Justice in Russia’: A Dissent” (1951), 60 Yale Law Journal 976. 
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questionable nature, which in no way affects the main merits of the book re- 
viewed. 

The authors’ approach, however, invites a check by other standards than 
the theoretical merits of hypotheses. Everyone who writes on the U.S.S.R. 
knows, because of the evolution of his subject, that some of his statements will 
become obsolete in the interval between writing and publication. (We derive 
pleasure from this fact, strange as that may appear to colleagues specialized in 
more traditional systems of law.) Apart from an occasional use of facts whose 
obsoleteness could have been checked at the time of writing (such as the refer- 
ence to obligatory military training in schools, p. 135), the authors’ presenta- 
tion is correct as of the date given by them in the Preface as the last opportunity 
that they had for noting changes in Soviet government and law. Yet this does 
not relieve the critic from the obligation to evaluate the correctness of general 
hypotheses by events following the publication of a book. All works on the 
U.S.S.R. have to be checked according to the extent to which basic interpreta- 
tions can be upheld after a few years of development. Yet no one can dream of 
supplying interpretations which will stand the test of further developments in 
the U.S.S.R. without some modification. Two of the changes in Soviet legal 
institutions which happened, or became known, after the completion of the 
book reviewed affect basic matters referred to on pages 22-3 and 160-1: the 
Special Board of the MVD, having competence for administrative trial, was 
abolished by decree of the Presidium of the Supreme Soviet of September 1, 
1953; the special procedure established on December 1, 1934, for the treatment 
of “terrorist” activities (documented in the supplementary volume, pp. 157-8) 
was repealed by decree of April 29, 1956. The first of these changes is parti- 
cularly revealing in that the way in which it came to our notice indicates the 
possibility of other, and perhaps not less important, inaccuracies in this and 
other books. It became known to Western students through explanations made 
to Professor Berman on the occasion of a visit to Moscow, half a year after he 
had finished the book reviewed. In view of the predominant climate of Western 
opinion, it is hardly astonishing that the correctness of Professor Berman’s report 
was questioned in some quarters until it was confirmed on the very eve of the 
twentieth Party Congress. Reference to the fact that the abolition had taken 
place “in 1953” was made in the leading article of Sovetskoye Gosudarstvo i 
Pravo, 1956 (no. 1), yet the precise date of the decree was given only eight 
months later in the editorial of the same journal (no. 9). 

Such reluctance of the Soviet authorities to speak frankly in public, even 
about changes most creditable to them, makes one doubt whether all the rules 
referred to in the book are still in force, or at least are still being enforced, in 
other matters of Soviet law (such as the punishment for absenteeism). We have 
experienced such post eventum surprises that, in analysing the present state of 
Soviet law (as distinct from the ideology underlying it in the later Stalin period, 
when it was fairly systematic), we simply cannot be certain of our accuracy. 
Strange as the example of inaccuracy just given may appear from the stand- 
point of the Western observer, who would expect the Soviet government to 
advertise mitigations of the system of repression, it has some logic from the 
standpoint of the still functioning mechanism of internal propaganda. Since the 
threat of repression expresses the public condemnation of a certain type of be- 
haviour, mitigation of that repression, or change in its form, is not at all cer- 
tain to be greatly advertised lest it be misunderstood. Surely, the very possibi- 
lity of such an argument suggests that clear legal procedure still represents only 


2Vedomosti Verkhovnovo Soveta SSSR, no. 9 (851), art. 193. 
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one of the agencies enforcing social discipline in the U.S.S.R. Yet it is another 
question whether the authors’ description of the Soviet enforcement system as 
a combination of law and terror (p. 160), which I have myself used in earlier 
writings and which undoubtedly fitted the facts of the revolutionary and early 
post-revolutionary period, can still be regarded as fitting. Further observation 
of the development of this section of Soviet law, heavily weighted on the re- 
pressive side (as military law is weighted in all lands), may make a substantial 
contribution towards answering these questions. We are fortunate in the book 
reviewed, in having an admirable survey of the background of such develop- 
ments. 
Rupo_pPH SCHLESINGER 


University of Glasgow. 
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